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PREFACE

The Human Rights Centre of Sarajevo University is publishing its second
synthetic Report on Human Rights in Bosnia and Herzegovina, which aims to
illustrate and assess the level of the enjoyment of human rights. This year special
emphasis was placed on economic and social rights. The analysis was aimed at ascer-
taining to which extent domestic legislation is harmonized with the key international
and regional standards established under the European Convention on Human Rights
and Fundamental Freedoms of the Council of Europe, and the Covenant on Economic,
Social and Cultural Rights of the United Nations. Due to limited funding, the part that
refers to a set of civil and political rights was only changed and updated, while the
detailed attention was paid to the set of economic and social rights.

The report consists of six parts: Human Rights in legislation — updates in the set
of civil and political rights, which will be presented in the electronic version and will be
read together with the 2008 Report, available at www.ljudskaprava.ba; Economic and
Social Rights; Human Rights in Practice; Awareness about Human Rights among citizens
of Bosnia and Herzegovina and Special Topics, for which the editors thought that are
of significant importance for observation in 2011, and the List of Signed and Ratified
International Agreements that relate to Human Rights.

Formally, the Reports follows the structure of the 2008 Report although the
methodology was changed in part that relates to media monitoring (instead of daily
media monitoring, specified was time sample and ten themes were selected). Although
we have recognized the shortcomings of the questionnaire from 2008, we kept it in the
same form and substance with the same variables, in order to carry out a comparative
analysis between 2008 and 2011.

The editors have selected the key issues that have been observed, both from
the standpoint of legal norms and implementation of the norm in practice that is by
analyzing several phenomena in our society. Selected themes are:

» Problems regarding constitutional framework in BiH and its

(non)implementation,

11
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 Constitutional judicature in BiH - problems and perspectives,

o Public administration and Human Rights,

o Corruption in BiH - analysis,

« Hate crimes: regulations and practices in BiH,

 Right to privacy and personal data protection in BiH and

o Juveniles in conflict with the law.

It was necessary to gather all documents regarding human rights, when they
were ratified and where they were published, and also to have an insight of all the obli-
gations of Bosnia and Herzegovina when it comes to human rights.

We have also established the Human Rights Observatory in BiH available at
www.ljudskaprava.ba containing over 90 reports and analysis that originally appeared
in 2008 Report and also in 2011 Report.

The preparation of the Report and its electronic edition would have not been
possible without financial assistance of the Embassy of the United States of America
in Bosnia and Herzegovina and the Heinrich B6ll Foundation Office for Bosnia and
Herzegovina, while printing was supported by the Civil Rights Defenders.

The Human Rights Centre of Sarajevo University would like to thank all the
authors that have contributed to the Report, the team that has prepared printing and
publication of the Report, all friends and friends of the Human Rights Centre who
with their advice and suggestions have helped in making the Report.

Editors



I
Human Rights in Legislation:
Economic and Social Rights'

1. GENERAL

Bosnia and Herzegovina has ratified numerous international conventions
dealing with the protection of economic and social rights: the International Covenant
on Economic, Social and Cultural Rights (CESCR) with its Optional Protocol, the
International Convention on the Elimination of All Forms of Racial Discrimination,
the Convention on the Elimination of All Forms of Discrimination against Women,
the Convention on the Rights of Child, and the Convention on the Rights of Persons
with Disabilities with its Optional Protocol. In 2008, Bosnia and Herzegovina rati-
fied the revised European Social Charter. In addition to the aforementioned docu-
ments, Bosnia and Herzegovina adopted 77 International Labour Organisation (ILO)
Conventions including fundamental conventions such as:

e Convention no. 87 and 98 on Freedom of Association, Collective Bargaining

and Right to Organise;

e Convention no. 29 and 105 concerning Elimination of Forced or Compul-

sory Labour;

e Convention no. 100 and 111 concerning Elimination of Discrimination in

Respect of Employment and Occupation;

e Convention no. 138 and 182 on Eliminating Child Labour;

e Convention no. 177 on regulating Home Work.

Economic and social rights are guaranteed under the Constitution of Bosnia
and Herzegovina, under Article II/3 of the Constitution, which states that the Euro-
pean Convention on Human Rights and Fundamental Freedoms directly applies in
Bosnia and Herzegovina. Annex I of the Constitution contains a list of international
agreements that apply in Bosnia and Herzegovina. Annex I of the BiH Constitu-
tion lists the International Covenant on Economic, Social and Cultural Rights, and
conventions that contain a combination of civil, economic and social rights such as the
Convention on the Elimination of All Forms of Discrimination against Women, the
Convention on the Rights of Child, and the International Convention on Protection of
the Rights of All Migrant Workers and Members of Their Families.

! This chapter presents a selection of rights within the group of economic and social rights, and
presents a revised and amended version of the publication Economic and social rights in Bosnia
and Herzegovina: Report by G. Mlinarevi¢ and A. Lalovi¢.

13
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The Constitution of the Federation of Bosnia and Herzegovina, under Article
II/A.2 provides a wide range of rights including economic and social rights such as the
right to social protection, health care, nutrition, shelter, and the protection of minori-
ties and vulnerable groups. The protection of economic, social, and cultural rights is
included in more details in the Constitution of the Republika Srpska. So for example
the Constitution of the Republika Srpska guarantees the right to health protection, the
right to education, the right to work and freedom of work, the freedom of forming
trade union organisations and associations, the right to strike, and the right to social
security.” In order to ensure compliance with the Constitution of Bosnia and Herze-
govina, Article 49 of the Constitution of the Republika Srpska was supplemented by
items 1 through 3 of Amendment LVII emphasizing that in case there are differences
between provisions of the Entity and State Constitutions, the provisions which are
more favourable for the individual shall be applied.

The Brcko District of BiH, as a separate administrative unit, provides in its
Status for the direct applicability and compliance with the existing laws and decisions
of Bosnia and Herzegovina.’ Article 8 of the Status defines the functions and authority
of the District through which economic and social rights are provided.

The Law on the Prohibition of Discrimination* and the Law on Gender Equality’
are significant in the context of economic, social, and cultural rights and in ensuring
equal access to rights. The Law on the Prohibition of Discrimination establishes respon-
sibilities and obligations for all levels of authority, legal persons and individuals exer-
cising public powers to ensure protection, promotion, and creation of conditions for
equal treatment.® In regards to economic, social and cultural rights, the importance of
this Law is in the fact that it explicitly prohibits discrimination in the public and private
sectors when it comes to employment, membership in professional organisations,
education, training, housing, health and social protection etc.” The Law on Gender
Equality in BiH is important for the realization of the Economic, Social and Cultural
rights as it mandates gender equality in both public and private spheres, mandates
protection from discrimination based on sex, and mandates education, economy,
employment and labour, social and health protection regardless of marital and family
status.

2 Articles 37, 38, 39, 41, 42 and 43 of the Republika Srpska Constitution.
Br¢ko District Status-consolidated text, Art.1 paragraph 4.
* Law on Prohibition of Discrimination, “Official Gazette BiH” No.: 59/09.

Law on Gender Equality in Bosnia and Herzegovina-consolidated text, “Official Gazette BiH”
No.: 32/10.

Article 1 paragraph 2 of the Law on Prohibition of Discrimination, “Official Gazette BiH” No.:
59/009.

Article 2 paragraph 2 and Article 6, ibidem.



2. RIGHT TO WORK

Article 6 of the CESCR:

1. The States Parties to the present Covenant recognize the right to work, which includes
the right of everyone to the opportunity to gain his living by work which he freely
chooses or accepts, and will take appropriate steps to safeguard this right.

2. The steps to be undertaken by a State Party to the present Covenant to achieve the full
realization of this right shall include technical and vocational guidance and training
programmes, policies and techniques to achieve steady economic, social and cultural
development and full and productive employment under conditions safeguarding
fundamental political and economic freedoms to the individual.

Article 7 of the CESCR:

The States Parties to the present Covenant recognize the right of everyone to the enjoyment
of just and favourable conditions of work which ensure, in particular:

a) remuneration which provides all workers, as a minimum, with:

(i) fair wages and equal remuneration for work of equal value without distinction of
any kind, in particular women being guaranteed conditions of work not inferior to
those enjoyed by men, with equal pay for equal work;

(ii) a decent living for themselves and their families in accordance with the provisions
of the present Covenant;

b) safe and healthy working conditions;

c) equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no consideration other than those of seniority and competence;

d) rest, leisure and reasonable limitation of working hours and periodic holidays with pay,
as well as remuneration for public holidays.

In the General Comment no. 18, the Committee on Economic, Social and

Cultural Rights of the UN emphasized that the right to work implies the “right of
every human being to decide freely to accept or choose work (...) not being forced in

any way whatsoever to exercise or engage in employment and the right to a system

of protection guaranteeing each worker access to employment® (...), as well as the

right not to be unfairly deprived of employment.® In paragraph 7 of the Comment,
the Committee emphasizes that work must be decent work (which is in line with

provisions of the International Labour Organisation conventions). This is work that

respects the fundamental rights of the human person as well as the rights of workers

in terms of conditions of work safety and remuneration and work that allows workers

to support themselves and their families.'’ In paragraph 12 of the Comment, the

Paragraph 6, General Comment No. 18, http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwm
ain?docid=4415453b4&page=search, (accessed on 01.12.2011).

Paragraph 6, General Comment No. 18
Paragraph 7, General Comment No. 18

15
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Committee emphasizes obligations of the State parties and essential elements neces-
sary in order to exercise the right to work at all levels: (1) availability — the existence
of specialized services for employment, (2) accessibility — the labour market should
be open to everyone under the jurisdiction of the State parties, (3) acceptability and
quality - the right of the worker to just and favourable conditions of work, in partic-
ular to safe working conditions, the right to form trade unions and the right freely to
choose and accept work.!!

In the General Comment no. 18, paragraph 31, the Committee on Economic,
Social and Cultural Rights of the UN specifies minimum and core obligations of the
State parties in terms of ensuring the right to work and ensuring non-discrimination
and equal protection in employment. In that context, the State party is obliged to ensure
the right of access to employment avoiding measures that would result in discrimina-
tion and unequal treatment in the private and public sectors especially for individuals
belonging to disadvantaged and marginalized groups. Also, the State party is obliged
to adopt and implement a national employment strategy and plan of action."?

In the context of ensuring minimal and core obligations, Bosnia and Herze-
govina still has not fulfilled them. In terms of ensuring the right to work, Bosnia and
Herzegovina does not even meet minimum standards in implementation although
the legislative framework is quite acceptable, but only on paper.

As already mentioned in the general section on economic, social and cultural
rights, Bosnia and Herzegovina has ratified the revised European Social Charter but
with certain reservations. Bosnia and Herzegovina did not ratify Article 3 and it has
not ratified a considerable part of the Article 4 (only ratified paragraph 3) of the
first 8 Articles of the Charter that concern the right to work. In so doing, Bosnia
and Herzegovina recognized only one part of the right to work, the part that refers
to right to employment, while leaving out the part that refers to right to dignity
of employment. By refusing to recognize the right to equal pay for work of equal
value to the workers, the right of workers to a fair remuneration that would ensure
a decent standard of living for themselves and their families, the right of workers to
an increased rate of remuneration for overtime work, and the right of all workers to
a reasonable period of notice for termination of employment and to regulate wage
deductions, Bosnia and Herzegovina has reduced its role as a protector of rights.

2.1. Legal framework regarding the right to work

The introduction part highlighted the importance of the Law on Prohibiting
Discrimination and the Law on Gender Equality in BiH in relation to achieving equal

"' Paragraph 12, General Comment No. 18

12 Paragraph 31, General Comment No. 18



access to economic and social rights, and thus the right to work. Part five of the Law
on Gender Equality in BiH" directly relates to employment, work, and access to all
types of resources. Article 13 of the Law provides a comprehensive list of practices
that are considered discriminatory on the basis of gender in the employment context,
and requires, for example: equal wages and benefits for work of equal value'*; promo-
tion at work on equal terms'’; education, training and professional qualifications's;
equal status regardless of gender or marital status when organising work; and equal
allocation of tasks or other conditions of work or dismissal from work."”” The same
Article prohibits different treatment on the grounds of pregnancy, childbirth, or exer-
cising right to maternity leave, different treatment of men and women in regard to
deciding how to take up maternity leave following the birth of a child,'® or any unfa-
vourable treatment of a parent or guardian in balancing their commitments in family
and professional life."” The Law requires that employers undertake effective measures
to prevent harassment, sexual harassment and gender discrimination at work and
in employment.® The Law stipulates alignment of all general and specific collective
agreements within the provisions of this Law, and emphasizes the important role of
the trade unions and associations in ensuring equal protection of the right to work
regardless of the gender.”!

The legislation in the field of labour relations is almost exclusively within the
competency of the Entities and the Brcko District. Exceptions arise for issues related
to immigration and refugees,”” and the regulation of labour relations for employees of
the institutions of Bosnia and Herzegovina. At the state level, employment is regulated
by the Law on the Work in the Institutions of Bosnia and Herzegovina* and the Law
on Civil Service in the Institutions of Bosnia and Herzegovina.?* Article 6 of the Law
on the Work in the Institutions of Bosnia and Herzegovina and Article 23 of the Law

Respectively Articles 12-15

" Line (a), Article 13, Law on Gender Equality consolidated text, “Official Gazette BiH” No.:
32/10

15 Line (b), Article 13, ibidem.

16" Line (c), Article 13, ibidem.

17 Line (g), Article 13, ibidem.

18 Line (e), Article 13, ibidem.

19 Line (f), Article 13, ibidem.

2 Paragraph (2), Article 13, ibidem.

2L Article 14, ibidem.

22 Article ITI/1.f, of the Constitution of BiH.

» “Official Gazette BiH” No.: 26/04, 7/05, 48/05, 50/08 and 60/10.

24 “Official Gazette BiH” No.: 19/02, 35/03, 4/04, 17/04, 26/04, 37/04, 48/05, 2/06, 32/07, 43/09
and 8/10.
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on Civil Service in the Institutions of Bosnia and Herzegovina prohibit discrimination
in employment on various grounds. Both laws directly prohibit discrimination based
on physical disabilities. The Law on Civil Service in the Institutions of Bosnia and
Herzegovina prohibits age discrimination®. The Law on the Work in the Institutions
of Bosnia and Herzegovina stipulates that only a person who is over 18 years of age
can be employed in the Institutions of Bosnia and Herzegovina®, and it specifically
prohibits employers from asking a woman that is competing for employment or who
is already hired to take a pregnancy test. Also, the employer is forbidden to refuse to
employ a woman because of pregnancy or to terminate her employment if she is preg-
nant.”” This Law provides for a 30 minute break, a 12 hour rest between two consecu-
tive days, a minimum 24 hours rest per week, and a minimum of 18 days of paid
leave.?® The Law governs the issue of safety and the right of an employee to refuse to
work at his/her post or perform regular duties if under imminent risk to life or health
because protective and safety measures have not been undertaken.”

Amendments to the Law on the Work in the Institutions of Bosnia and Herze-
govina from 2010 introduced parts that deal exclusively with prohibiting discrimi-
nation.” These amendments introduced new definitions of direct and indirect
discrimination and enumerated areas where discrimination is prohibited (employ-
ment conditions, selection of candidates for a specific post, work conditions and all
rights from the employment, education, training and specialization, career advance-
ment and termination of employment). Furthermore, these amendments introduced
prohibitions against harassment and sexual harassment, gender based violence and
systematic abuse of employees by employers and other employees (mobbing). With
these changes and amendments all discriminatory employment contracts were nulli-
fied and employers were made responsible for implementation of effective measures
in preventing gender based violence, discrimination, harassment, sexual harassment
in work or in relation to work, and mobbing. However, it is necessary to highlight
a problem with the non-discrimination restrictions introduced under Article 86.b.
While the provisions of providing protection to certain categories of employees can be
interpreted as positive insofar as they create better working conditions for vulnerable
2> Article 10 paragraph 1 line a) of the Law on Civil Service in the Institutions of Bosnia and
Herzegovina, “Official Gazette BiH, no. 26/04, 7/05, 48/05, 50/08 and 60/10.

Article 14 paragraph 2.

27 Article 34 of the Law on the Work in the Institutions of BiH, “Official Gazette BiH” No.: 26/04,
7/05, 48/05, 50/08 and 60/10.

28 Articles 20-31 of the Law on the Work in the Institutions of BiH, “Official Gazette BiH” No.:
26/04, 7/05, 48/05, 50/08 and 60/10.

2 Articles 32 and 33 of the Law on the Work in the Institutions of BiH, “Official Gazette BiH”
No.: 26/04, 7/05, 48/05, 50/08 and 60/10.

Entirely new section ¢ and six new Articles (86.a - 86.f).
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categories (e.g. better technically equipped offices for disabled peoples), the part
allowing “distinction in relation to the nature of work and conditions under which
this work is carried out” is problematic and could be abused. Finally, it should be
noted that special attention is paid to gender equality under Article 86.d, which in
addition to equal treatment allows temporary measures of affirmative action to elimi-
nate existing inequalities. With the amendments to the Law on Civil Service in the
Institutions of Bosnia and Herzegovina®, discrimination, gender based violence or
sexual orientation, harassment and sexual harassment, as well as any other form of
discrimination are considered a violation of duty.**

Another law that governs the right to work at the state level is the Law on Move-
ment and Residence of Foreigners and Asylum® which, inter alia, regulates the right
to work for foreigners given residence permits for humanitarian reasons,* equalizing
the right to work for foreigners with permanent residence in BiH, foreigners that have
been granted international protection in BiH, and foreigners with approved tempo-
rary protection with the right to work as citizens of BiH.”> Article 11 of the Law sets
out the procedures for obtaining a work permit in cases when a foreigner intends to
reside in BiH for the purpose of paid work (however the actual criteria for issuing
work permits is provided under entity laws).

The Law on Civil Service in the Federation of Bosnia and Herzegovina® contains
a provision prohibiting discrimination based on ethnic origin, social origin, entity citi-
zenship, permanent residence, religion, political or other opinion, sex, colour, birth,
marital status, age, property, disability, or other status equally in the treatment of civil
servants and employment policy. The Law on Administrative Service in the Republika
Srpska® contains a provision prohibiting discrimination on the grounds of political
affiliation, ethnic origin, permanent residence, age, disability sex, and religion, but
only in regard to civil servants.”® The Law on Civil Service in the Administration of
the Bréko District BiH* provides for equal treatment for civil servants. Article 26

31 Adopted in April 2009.

32 Article 24 of the Law on changes and amendments to the Law on Civil Service in the Institutions

of Bosnia and Herzegovina, “Official Gazette BiH” No.: 43/09.
3 “Official Gazette BiH” number: 36/08.
3 Article 54 (3), Law on Movement and Residence of Foreigners and Asylum, “Official Gazette
BiH” No.: 36/08.
¥ Article 85, ibidem.

% “Official Gazette FBiH” No.: 29/03, 23/04, 39/04, 54/04, 67/05 and 8/06, changes and
amendments from 20.12.2011, on the course of writing this report they were not published in
the Official Gazette of FBiH.

37 “Official Gazette RS” No.: 16/02, 62/02, 38/03, 42/04, 49/06 and 20/07.
38 Article 85 of the Law on Civil Service in the Republika Srpska.
3 “Official Gazette of Bréko District BiH” No.: 28/06, 29/06, 19/07, 2/08, 9/08, 44/08 and 25/09.
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paragraph 2 provides for the possibility of some affirmative action during the hiring
process for the civil service. Also, the Law provides for the protection of women and
maternity, and gives persons that are 70% disabled the right to an additional two days
of annual leave.

As for the Entity laws governing labour relations and access to the right to work,
apart from civil service, there are the following laws: the Labour Law of the Federation
of BiH* (the FBiH Government on its 30" session from 22.12.2011 adopted the draft of
the new Labour Law of FBiH and forwarded it to parliamentary procedure*'), the Law
on Employing Foreigners in the Federation of BiH,* the Law on Mediation in Employ-
ment and Social Security of Unemployed Persons in the Federation of BiH,* the Law
on Vocational Rehabilitation, Training and Employment of Persons with Disability in
the Federation of BiH, the* Labour Law of RS,* the Law on Mediation in Employ-
ment and Rights during Unemployment of RS,* the Law on Employing Foreigners and
persons without citizenship in RS,* the Law on Vocational Rehabilitation, Training and
Employment of Persons with Disability in RS,* the Law on Safety at Work in RS,* the
Labour Law of the Bréko District BiH,* the Law on Employment and Rights during
Unemployment in the Br¢ko District BiH,” the Law on Employing Foreigners in the
Brcko District BiH,** and the Law on Safety at Work.” In the Federation of BiH the
Law on Safety at Work from 1990 is still in force® although the Government of the
Federation of BiH drafted a new Law on Health and Safety at Work and forwarded it to
parliamentary procedure in 2011 where the issues of safety at work are aligned with the
recommendations from the International Labour Organisation and Framework Direc-
tive of the EEC in terms of using the concept of health and safety at work.”

40 “Official Gazette of the Federation BiH” number: 43/99, 32/00, 29/03
4

See: http://www.fbihvlada.gov.ba/bosanski/sjednica.php?sjed_id=247&col=sjed_saopcenje
(accessed on 27.12.2011).

42 “Official Gazette of the Federation BiH” No.: 8/99.

43 “Official Gazette of the Federation BiH” No.: 55/00, 41/01, 22/05 and 9/08.

4 “Official Gazette of the Federation BiH” No.: 9/10.

45 “Official Gazette of the RS” No.: 55/07.

46 “Official Gazette of the RS” No.: 30/10.

47 “Official Gazette of the RS” No.: 24/09.

48 “Official Gazette of the RS” No.: 54/09.

49 “Official Gazette of the RS” No.: 1/08 and 13/10.

0 “Official Gazette of Breko District BiH” No.: 19/06, 19/07 and 25/08.

>l “Official Gazette of Breko District BiH” No.: 33/04, 19/07 and 25/08.

32 “Official Gazette of Breko District BiH” No.: 15/09, 19/09 and 20/10.

3 “Official Gazette of Bréko District BiH” No.: 31/05 and 35/05.

3 “Official Gazette SRBiH” No.: 22/90.

> EU Directive 89/391 - Occupational Safety and Health Framework Directive



All three labour laws contain provisions that prohibit discrimination of persons
seeking employment and employees.”® Although there are no major differences in the
three laws regarding the basis for the prohibition of discrimination, only the Labour
Law of the Br¢ko District BiH specifically lists sexual/gender orientation as a ground
for the prohibition of discrimination. All three laws provide for protection of women
and maternity, and prohibit employers from refusing to employ a woman or terminate
her contract because she is pregnant.””

All three laws related to employment stipulate a prohibition of discrimination
during the hiring process, although the Law on Mediation in Employment and Rights
during Unemployment of the RS, and the Law on Employment and Rights during
Unemployment in the Br¢ko District BiH leave space for a certain type of the affirma-
tive action. For example, the Law on Mediation in Employment and Rights during
Unemployment of the RS allows for the establishment of special measures to promote
gender equality and for the elimination of existing inequality, and gender protection
based on the biological determination.”® The Law on Employment and Rights during
Unemployment in the Brcko District BiH provides that special protection of certain
categories of people (disabled, under-aged, elderly) does not contradict the principle
of non-discrimination.”

The Law on Vocational Rehabilitation, Training and Employment of Persons
with Disability in the Federation of BiH and the Law on Vocational Rehabilitation,
Training and Employment of People with Disability in the RS are laws that directly
relate to the right to work of vulnerable and marginalized groups of people. The law in
the Federation BiH aims to increase (from 31 December 2009 at least one person with
a disability for every 39 employees, by 31 December 2013 at least one person with a
disability for every 16 employees) the employment of persons with disabilities in public
sector.®? If the institutions fail to meet these obligations they must, on a monthly basis
when paying salaries, calculate and pay into the Fund 25% of the average monthly wage
in the Federation for any person with disabilities who they were obliged to employ in
order to encourage rehabilitation and employment of persons with disabilities.*" Also,
economic and other legal entities established in accordance with the law, not required

6 Article 5 of the Labour Law FBiH, Article 5 of the Labour Law RS and Article 4 of the Labour
Law BD BiH

7 Article 77 of the Labour Law of RS, Article 53 of the Labour Law FBiH and Article 43 of the
Labour Law of BD BiH.

% Pursuant to the Article 5, paragraph 3, line b).

9 Article 5 paragraph 2.

8 Article 18 of the Law on Vocational Rehabilitation, Training and Employing Persons with

Disability in the Federation BiH, “Official Gazette of the Federation BiH” No.: 9/10.
1 Tbidem.
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to employ persons with disabilities, may employ such persons to appropriate tasks
and on that basis make certain benefits and privileges in accordance with the law.*
These legal entities are obliged, on a monthly basis when paying salaries, to pay to
the Fund a special sum of money amounting to 0.5% of the paid gross salary of all
employees, except when employing persons with disabilities.®* Also, this Law provides
for the establishment of companies for employing people with disabilities, sheltered
workshops, work centres, as well as self-employment and employment in independent
activities, and further provides legal exemptions and benefits.** As for the Law on
Vocational Rehabilitation, Training and Employment of People with Disability in the
RS, it is interesting to note that amongst other things, the law prohibits discrimination
based on gender and sexual orientation, thus leaving space for affirmative action in
relation to gender as basis for different treatment.%® The Article 16 of the Law sets out
a quota (progressive realization) for employing persons with disabilities in the state
administration, judiciary and other state organs, organs of local governance, public
agencies, institutions and funds, and in companies that are owned or majority-owned
by the Republika Srpska.

Although the laws governing rights related to work at all levels in BiH are fairly
consistent with ILO conventions which have been ratified by BiH and which prohibit
discrimination on different grounds when it comes to recruitment, employment regu-
lation, application of equal pay for equal work, permitting career advancement, access
to resources etc., the question of whether the right to work can be enjoyed in Bosnia
and Herzegovina is being asked. In regard to that question, we should mention the
fact that the labour laws in both entities and the Br¢ko District foresee a possibility of
employing persons older than 15, with 40 hours of work per week (with a possibility
for another maximum 10 hours of overtime agreed with the employer), a minimum of
12 consecutive hours of rest (with the exception of seasonal works where the minimum
is 10 hours) and a minimum of 18 days of paid leave.®® Besides the fact that the law
permits employment for persons under the age of 16, other legal provisions appear to
be in compliance with the minimum core obligations of respecting the right to work
as defined by the UN Committee for Economic, Social and Cultural Rights. However,
as the ILO Committee already observed in consideration of Conventions number 14
and 106 in regards to weekly rest in industry and trade, the implementation of the

62 Article 19, ibidem.
% Ibidem.

o4 Articles 21-36, ibidem.

5 Article 4 of the Law on Vocational Rehabilitation, Training and Employing Persons with

Disability in RS - consolidated text.

% Articles 40-48, and Article 57 of the Labour Law of RS, Articles 29-36, and Article 41 of the
Labour Law of FBiH and Articles 22-28, and Article 32 of the Labour Law of BD BiH.



aforementioned provisions remains very questionable, especially because of the large
gray economy. This problem was also observed in the report of “Initiative and Civic
Action” (ICVA), in which the data received from the trade unions highlighted the
problem that many employees (especially in services) work 12 hour shifts and are
doing a lot more than stipulated in employment contracts while getting paid only for
an 8 hour shift.”

According to the latest information from the Labour and Employment Agency
of Bosnia and Herzegovina, the number of registered unemployed persons in Bosnia
and Herzegovina on 30 November 2011 was 532.442, an increase of 13.424 from
November 2010.° While the trend of registered unemployment started to decrease
during 2007 and 2008, in the period from 2009 to 2011 it started to grow again. This
trend is present in both Entities and the Br¢ko District BiH. Current unemployment
(by 30 November 2011) in the Federation of BiH was 368.922, in the Republika Srpska
151.576 and in the Br¢ko District 11.944).%° There is a significant black labour market
in BiH. The labour market in BiH is also marred by low job creation rates, redistribu-
tion of jobs, mobility, and work force flexibility, discrimination on the labour market,
etc. Employment is one of the most important segments on the right to work but not
the only one. In order to assess the real situation in Bosnia and Herzegovina in terms
of exercising right to work we will review other segments of the right to work.

Political instability and slow implementation of economic reforms in Bosnia
and Herzegovina significantly contribute to poor exercise of the right to work, as well
as poor labour inspection capacities in BiH. Additional problems in terms of realiza-
tion of the right to work is the application of a provision related to termination of
employment due to economic, technical or organisational reasons regulated under
Article 87 of the Labour Law in the Federation of BiH and Article 126 of the Labour
Law of RS. These provisions state that an employer may terminate the employment
contract within the prescribed cancellation period provided that:

1. such termination is justified due to economic, technical or organisation

reasons,

2. theemployeeis notable to perform his/her duties deriving from employment.

The main problem regarding the application of these provisions is the fact that
these provisions are broadly defined. Laws and general collective agreements at the
Entity level have not precisely regulated this issue, and the provisions are not clearly

7 ICVA, Implementation of the European Social Charter through legislation and practice in BiH

standards for passing the law on Financial Social Assistance, 2010. p. 11-12, ibidem.

6 Labour and Employment Agency of Bosnia and Herzegovina, Labour market statistics, available

at http://arz.gov.ba/bs/statistika-ba, (accessed on 30.12.2011).

Labour and Employment Agency of Bosnia and Herzegovina Table overview, available at http://
arz.gov.ba/bs/tabelarni-pregled, (accessed on 30.12.2011)
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defined. Finally, the result of these omissions created space for abuse by employers.
Another major problem for workers relates to the payment of earned but unpaid
wages. Article 68 of the Labour Law of the FBiH and Article 90 of the Labour Law of
the RS stipulate that an employee is entitled to a salary that is determined in Collective
agreements, Rulebooks, and Employment contracts.

There are many other questions that can be raised in the context of labour rights.
We will mention just a few of them: status of the workers on hold, severance pay, func-
tional work of the Committees for implementation of Article 143 in the Federation of
BiH, respectively Article 152 in the Republika Srpska, the black labour market, lack
of strong trade unions that would be able to protect the interest of its members, insuf-
ficient capacities of the labour inspections in BiH as mechanisms for detecting and
protecting workers rights.

In order for the right to work to be realized for all citizens of Bosnia and Herze-
govina, reform of the labour market and social policy, strengthening of institutions
and protection mechanisms are needed. It is necessary to promote already adopted
legislation so that the employers and the employees learn about their rights and obli-
gations. It is necessary to ensure the exchange of good practices and experiences
regarding employment opportunities for persons that belong to threatened, marginal-
ized, and vulnerable groups, to move employers through amended tax legislation, and
to provide tax incentives for employers who respect workers’ rights. It is important to
publicly promote positive employment examples.

3. RIGHT TO ASSOCIATE IN TRADE UNIONS
AND THE RIGHT TO STRIKE

Article 8 of the CESCR:
1. The States Parties to the present Covenant undertake to ensure:

a) The right of everyone to form trade unions and join the trade union of his choice,
subject only to the rules of the organization concerned, for the promotion and
protection of his economic and social interests. No restrictions may be placed on the
exercise of this right other than those prescribed by law and which are necessary in
a democratic society in the interests of national security or public order or for the
protection of the rights and freedoms of others;

b) The right of trade unions to establish national federations or confederations and the
right of the latter to form or join international trade-union organizations;

¢) The right of trade unions to function freely subject to no limitations other than those
prescribed by law and which are necessary in a democratic society in the interests of
national security or public order or for the protection of the rights and freedoms of
others;



d) The right to strike, provided that it is exercised in conformity with the laws of the
particular country.

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these
rights by members of the armed forces or of the police or of the administration of the
State.

3. Nothing in this article shall authorize States Parties to the International Labour Organ-
isation Convention of 1948 concerning Freedom of Association and Protection of the
Right to Organize to take legislative measures which would prejudice, or apply the law
in such a manner as would prejudice, the guarantees provided for in that Convention.

The ILO Committee devoted a lot of attention to the right to strike as one of
the fundamental rights of workers, thus Convention No. 87 on Freedom of Associa-
tion and Protection of the Right to Organize (1948) prohibited derogation by Member
States from their obligations under this Convention.” Also, in the Digest of decisions
and principles of the Freedom of Association the ILO offered its interpretation of the
right to strike, mainly linking it to the right of workers to organize:

522. The right to strike is one of the essential means through which workers and their orga-
nizations may promote and defend their economic and social interests.

523. The right to strike is an intrinsic corollary to the right to organize protected by Conven-
tion No. 87.

576. The right to strike may be restricted or prohibited: (1) in the public service only for
public servants exercising authority in the name of the State; or (2) in essential ser-
vices in the strict sense of the term (that is, services the interruption of which would
endanger the life, personal safety or health of the whole or part of the population).”!

Having in mind that ILO is an organisation that operates on a tripartite dialogue
between governments, employers and employees, there is still lack of consensus on
defining the right to strike.

Of the four ILO Conventions dealing with the right of workers and employers
to form and join the trade unions, Bosnia and Herzegovina has so far ratified three
Conventions (No. 87, 98 and 135). In terms of the application of the ratified conven-
tions, the ILO Committee of Experts has sent 17 individual observations. Also, in
connection to the application of ILO Convention No. 87, three recommendations
were issued at International Labour Conferences. So far, the ILO has released more
observations in terms of the Convention No. 78, Freedom of Association and Protec-
tion of the Right to Organize.

As for Convention No. 98, the Right to Organise and Collective Bargaining

70 Article 8 of the Convention

7l ILO, Committee on Freedom of Association, Freedom of association - Digest of decisions and

principles of the Freedom of Association Committee of the Governing Body of the ILO. Fifth
(Revised) edition, 2006, available at http://www.ilo.org/wcmsp5/groups/public/---ed_norm/--
-normes/documents/publication/wcms_090632.pdf, (accessed on 30.12.2011)
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Convention, the Committee of Experts so far released five observations. In the fore-
ground were questions related to the lack of data, thus the Committee requested
the Government to provide statistical data on the number and coverage of collec-
tive agreements that have been concluded throughout the territory.”” The importance
of encouraging and promoting the development of voluntary negotiations between
employers’ and workers’ organizations was reiterated, and Bosnia and Herzegovina was
repeatedly called to indicate any measures taken in this regard. However, besides these
general observations there were some specific concerns” based on the observations
from the Confederation of Independent Trade Unions of Bosnia and Herzegovina and
the Confederation of Trade Union of the Republika Srpska as to various forms of pres-
sure and intimidation in recently established private companies to prevent workers
from establishing trade unions. The Committee noted that the Government indicated
in its report that they could not either influence or ensure the establishment of trade
unions in the private sector. Further, it is important to highlight that entire labour laws
in the territory of Bosnia and Herzegovina are not in line with the Convention on the
Right to Organise and Collective Bargaining. Moreover, the Committee emphasized
the necessity of establishing some forms of legislation at the state level, particularly
concerning the adoption of the law on Economic and Social Council which would
further improve the situation with voluntary negotiations.

In terms of the Convention No. 135, the Worker’s Representatives Convention,
the ILO Committee of Experts published its first observation/remark in 2010.”* In this
observation/remark the Committee focused on listing provisions on the protection of
the worker’s representatives that Bosnia and Herzegovina enlisted in its report, and
requested a translation of the relevant regulation in order to assess their compliance
with the Convention. The Committee stressed the fact that through communication
with the Confederation of Independent Trade Unions of BiH and the Confederation

72

see e.g. ILO, CEACR: Individual Observation concerning Right to Organise and Collective
Bargaining Convention, 1949 (No. 98) Bosnia and Herzegovina (ratification: 1993) Published:
2010, available at http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=ilo
eng&document=11420&chapter=6&query=Bosnia%40ref&highlight=&querytype=bool,
(accessed on 30.12.2011), all individual observations can be accessed through http://www.ilo.
org/ilolex/cgi-lex/commentplus.pl?Bosnia@ref.

7> See Report of the Committee of Experts on the Application of Conventions and

Recommendations, Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
Bosnia and Herzegovina (ratification: 1993), Direct request , CEACR 2009/80th Session,
available at http://webfusion.ilo.org/public/db/standards/normes/appl/appl-displaycomment.
cfm? hdroff=1&ctry=0338&year=2009&type=R&conv=C098&lang=EN,

(accessed 30.12.2011)

ILO, CEACR: Individual Observation concerning Workers’ Representatives Convention, 1971
(No. 135) Bosnia and Herzegovina (ratification: 1993) Published: 2010, available at
http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01 &textbase=iloeng&document=1174
1&chapter=6&query=Bosnia%40ref&highlight=&querytype=bool, (accessed on 30.12.2011)
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of Trade Unions of the Republika Srpska they learned about dismissals of trade union
representatives without the mandatory approval from the Federal Ministry of Labour.
Furthermore, from the same sources the Committee notes that it was aware that
although the Labour Law of the Federation of BiH contained provisions on the prohi-
bition of discrimination, it was impossible to prove the breaches of these provisions
in court because discrimination often occurred in a hidden manner. The Committee
requested the Government of the Federation to comment on the provisions outlined by
the trade union. Furthermore, the Committee noted the prohibition of discrimination
on the basis of membership and activities in the trade unions under the Labour Law of
the Brcko District, and it indicated that the legislation of the Br¢ko District contains no
sanctions against employers for acts of anti-union discrimination. In regard to this it
was requested that Bosnia and Herzegovina clarify whether there is or is not protection
against acts of anti-union discrimination.

3.1. Legislation of Bosnia and Herzegovina in regard to
the right to associate in trade unions and the right to strike

As already mentioned, the right to associate in trade unions and the right to
strike is recognized under Article 11 of the European Convention on Human Rights
and Fundamental Freedoms. Given that the European Convention is directly applied
in Bosnia and Herzegovina and the catalogue of rights enumerated in the Article I1/3
of the BiH Constitution directly follows the catalogue of rights from the European
Convention, we can conclude that the freedom of peaceful assembly and freedom of
association in Article I1/3(i) with others includes the right to associate in trade unions
and right to strike.

As far as national legislation is concerned, Article 2 of the Law on the Prohibi-
tion of Discrimination” is a basis for the prohibition of discrimination and explicitly
prohibits discrimination based on membership in a trade union or any other associa-
tion. Paragraph 2 emphasizes that the prohibition of discrimination applies to all public
bodies, all natural and legal persons, in the public and private sectors, and in all spheres,
such as in employment and membership in professional organisations. As for the Law
on Gender Equality of BiH"® it does not directly list prohibition of discrimination on
these grounds, but it emphasizes the particular role of trade unions and associations
of employers in ensuring equal protection of the right to work and equal conditions of
recruitment, and also in ensuring that there is no direct or indirect discrimination on
the grounds of gender among their members.”’

7> Law on Prohibition of Discrimination in Bosnia and Herzegovina, “Official Gazette” No.: 59/09.

7 Law on Gender Equality in Bosnia and Herzegovina-consolidated text, “Official Gazette BiH”

No.: 32/10.
77 Article 14.2 of the Law on Gender Equality in BiH, ibidem.
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At the state level, in regard to ensuring the right to associate in trade unions and
the right to strike there is also the Law on Work in the Institutions of BiH which admit-
tedly under Article 6 does not directly mention the prohibition of discrimination on
the grounds of associating in trade unions. However, Articles 3 through 5 regulate the
rights of employees who, at their own discretion, organise themselves in a trade union
or become a member of one, and prohibits placing an employee in any disadvantaged
position because of membership in a trade union. Trade unions can be established
without any prior approval, and any of its lawful activity cannot be permanently or
temporarily banned. Employers are prohibited from interfering with the establishment,
functioning or managing of the trade union, as well as controlling the trade unions
through legal aid or advocacy. Also, this Law defines representative trade unions,”
which is a trade union that is registered at the level of Bosnia and Herzegovina and
confirmed by the BiH Council of Ministers upon a proposal from the Ministry of
Justice of Bosnia and Herzegovina. The ILO Committee led discussions with regard
to potential problems with the registration and authorization of trade unions applying
Convention 98. In some areas only the representative trade union is allowed to act on
behalf of the employees, which is problematic. Once confirmed, the representative
trade union has the right to: be consulted before adopting general acts concerning
the employment status and salaries of its members; observe if the employer is acting
in accordance with regulation that protects labour relations; report any violation of
regulations to governing inspector; and assist and represent employees, upon their
request, in cases of violations of their rights, disciplinary proceedings or proceedings
related to damage compensation. Also, the representative trade union is the one that
can organise and carry out strikes in order to protect and promote the economic and
social interests of the employees.

The Law on Work in the Institutions of BiH regulates the right to strike. Any
representative trade union can implement a strike in accordance with the law and other
regulations in force, in order to protect and promote the economic and social inter-
ests of the employees.”” Organisation of a strike is permitted provided that the disput-
able issue was referred to the employer and that 15 days from referring the issue have
passed, that from that day disputable issue was not resolved and that the employer
was notified in writing, 48 hours in advance, of the strike. Hereby we should point
out that it is unclear to which Law on Strike this provision refers to since there is no
such a law at the state level. The Law sets out some exceptions to permitting partici-
pation in a strike in cases when an employee has reached an agreement on resolving
the disputable issue by arbitration, and also if, after consultations with representative
trade unions, employer assigns an employee to primary or maintenance service duties

78 Articles from 92 through 94
7 Articles 95 through 97



(which potentially, though not necessarily, can be problematic). In the case that an
employee acts in contravention to these exceptions or if during a strike the employee
intentionally or with negligence causes damage to the employer, such action shall be
a serious violation of official duty and therefore could result in the termination of the
employment contract without a notice period, and the employee shall be required to
pay for the damage in the entire amount. However, if the employee participates in a
strike in accordance with the provisions of this Law then it shall not constitute a viola-
tion of official duty, nor should he/she be put in a less favourable position than other
employees for organising or participating in a strike. Also, this Law prohibits forcing
employees to participate in a strike. Finally, it should be noted that Article 102 of the
Law imposes a fine for an employer in cases where he/she hinders the right to strike
or puts an employee in a less favourable position for organising or participating in
a strike. However, it should be noted that certain amounts of these penalties, even
though increased by amendments in 2010, are rather symbolic (from 800 to 3.000
KM) which raises questions concerning the effectiveness of this provision.

The Law on Work in the Institutions of BiH also regulates the signing of collec-
tive agreements in a written contract between an employee and employer.*’ Provided
that they have authorisation from each trade union and employer a trade union or
many trade unions may negotiate on behalf of the employee, while on behalf of the
employer, one or more employers or association of employers may negotiate.

Also, according to the Law on Civil Service in the Institutions of Bosnia and
Herzegovina® civil servants have a right to form and to join, but are not obliged to join,
a trade union or a professional association in accordance with the law, and are entitled
to go on strike in accordance with the law. Again, it is not quite clear to which law these
provisions refer, and which law regulates the method of associating with trade unions
and how to organise a strike of civil servants in the BiH institutions.

With regard to civil servants at the Entity level and the Brcko District, the right
to form and join trade unions and the right to strike is regulated under the Law on Civil
Service in the Federation of Bosnia and Herzegovina,** the Law on Civil Service in the
Republika Srpska® and the Law on Civil Service in the Br¢ko District.* As is the case
with the Law on Civil Service in the Institutions of Bosnia and Herzegovina, the Law

80 Articles 90 and 91

81 Article 15, paragraph 1 lines h) and i), of the Law on Civil Service in the Institutions of BiH,

“Official Gazette BiH” No.: 12/02, 19/02, 8/03, 35/03, 4/04, 17/04, 26/04, 37/04, 48/05, 2/06,
32/07, 50/08, 43/09 and 8/10.

82 “Official Gazette of the FBiH” No.: 29/03, 23/04, 39/04, 54/04, 67/05 and 8/06, changes and
amendments from 20.12.2011, in the course of writing this report were not published in the
Official Gazette of the FBiH.

83 “Official Gazette of the RS” No.: 16/02, 62/02, 38/03, 42/04, 49/06 and 20/07.
84 “Official Gazette of Bréko District” No.: 28/06, 29/06, 19/07, 2/08, 9/08, 44/08 and 25/09.
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on Civil Service in the Federation of Bosnia and Herzegovina does not regulate how
strikes can be organised. Specifically, in the same way that is provided under the Law
on Civil Service in the Institutions of Bosnia and Herzegovina, the Law on Civil Service
in the Federation of BiH recognizes the right of civil servants to join trade unions or
professional associations in accordance with the law, and to go on strike in accordance
with the law.*> Of course, without any indication as to which law these provisions
relate, the Law on Strike in the Federation of Bosnia and Herzegovina®— besides
strikes in the Army and members of the Ministry of Interior—directly exclude the
members of the administrative agencies and administrative services in the Federa-
tion of Bosnia and Herzegovina. The ILO pointed out this problem in the last Direct
request in relation to ILO Convention No. 87. In the Republika Srpska, the Law on
Civil Service in the Republika Srpska in Article 85 paragraph 1 items 7 and 8 recog-
nizes these rights in the same way as two aforementioned laws, in general provisions
that recognize the right to strike and right to join and form trade unions in accordance
with the law. Under the Law on Strike® in the Republika Srpska there are no restric-
tions or exclusions of members of any department or body in organizing a strike. The
right of civil servants to form and join trade unions and to strike in the Br¢ko District
is regulated by the Law on Civil Service in the Br¢ko District,*® while the way of orga-
nizing strikes in the Br¢ko District administrative bodies is regulated under the Law
on Strike of the Br¢ko District.”

In terms of regulating the right to join trade unions and the right to strike at the
entity levels and in the Brcko District it is important to refer to the Labour Law in the
Federation of BiH,” the Law on Council of Employees of the Federation of Bosnia and
Herzegovina,” the Law on Strike of the Federation of BiH,** the Labour Law of the
Republika Srpska,” the Law on Strike of the Republika Srpska,* the Law on Council
of Employees of the Republika Srpska,” the Law on Economic-Social Council of the

8 Article 18 paragraph 1 lines h) and i).

86 “Official Gazette of the Federation of BiH” No.: 14/00.
87 “Official Gazette of the RS” No.: 111/08.

8 Article 7 paragraph 1 lines f) and 1).

8 “Official Gazette BD” No.: 3/06.

% “Official Gazette of the Federation BiH” No.: 43/99, 32/00, 29/03.
91 “Official Gazette of the Federation BiH” No.: 38/04.

%2 “Official Gazette of the Federation BiH” No.: 14/00.

9 “Official Gazette of the RS” No.: 55/07.

% “Official Gazette of the RS” No.: 111/08.

% “Official Gazette of the RS” No.: 26/01.



Republika Srpska,” the Labour Law of the Br¢ko District-consolidated text” and the
Law on Strike of the Bréko District.”®

The provisions prohibiting discrimination in the Labour Law in the Federation
of Bosnia and Herzegovina,” the Labour Law in the Republika Srpska'® and the Labour
Law in the Br¢ko District'® directly prohibit discrimination based on membership or
non-membership in trade unions. The right to join trade unions as set out in the Labour
Law in the Federation of Bosnia and Herzegovina,'” the Labour Law in the Republika

193 and the Labour Law in Bréko District'®*

Srpska, is almost identical to the provi-
sion in the Law on Work in the Institutions of Bosnia and Herzegovina. According to
these provisions the employees are entitled, at their own discretion, to organise a trade
union, and become members of it. Also, employers are entitled, at their own discretion,
to form employers’ associations and become members of it. An employee i.e. employer
may not be discriminated against based on membership or non-membership in the
trade union or membership in the employer’ association. Trade unions and employers’
associations may be founded without any prior approval, and their activities may not
be forbidden either permanently or temporarily. Employers or employers’ associations
are prohibited from interfering with the establishment, functioning, or administration
of a trade union, as well as controlling the trade unions through legal aid or advo-
cacy. Also, trade unions are prohibited from interfering with the establishment, func-
tioning, or administration of the employers’ associations. In this sense, the provisions
of the Labour Law in the Federation of Bosnia and Herzegovina'®® and the Labour
Law of the Republika Srpska,'* that prohibit employers, without prior approval from
the competent ministry of labour, to terminate the employment contract of a trade
union representative during his/her mandate and six months after having performed
his/her duty in the Federation of BiH, and one year in the Republika Srpska, are signifi-
cant. The Labour Law in the Br¢ko District under Article 78 prohibits employers from
dismissing trade union representatives, without prior consultation with the trade
union, during his/her mandate or three months after having performed his/her duty.

% “Official Gazette of the RS” No.: 110/08.

97 “Official Gazette of BD” No.: 19/06, 19/07 and 25/08.
% “Official Gazette of BD” No.: 3/06.

9 Article 5 of the Labour Law of the Federation BiH
100 Article 5 of the Labour Law of the RS

101 Article 4 of the Labour Law of BD

102 Articles 9-11

103 Articles 6-9

104 Articles 5-8

105 Article 93

106 Article 131
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The ILO Committee in individual observations/remarks in relation to Convention No.
98 expressed its concern regarding these provisions. These provisions, however, do
allow dismissal of trade union representatives, and can potentially be misused. It is
important to point out that the Labour Law in the Federation of BiH under Article
139 sets forth the possibility that, upon the request of an employee elected to perform
a professional function in the trade union, the rights and obligations arising from
employment can be put to rest for a period not exceeding four years from the day of
election or appointment.

The Labour Law of the Republika Srpska determines who will represent trade
unions and employers’ associations, and the method of identifying and reviewing their
representatives.'’” So, the trade union is considered representative if it was founded and
operates on the principles of the trade union, independently of government authori-
ties and employers, and is mainly financed by membership fees and other means.'
The employers’ representative trade union must have in its membership at least 20%
of the total number of employees employed by the employer,'” i.e. a representative
trade union in an industry or business must have in its membership at least 20% of
employees of that particular industry or business.''® This law only recognizes repre-
sentative trade unions at the level of the Republika Srpska, which in its membership
have at least 20% of the total number of employed persons in the Republika Srpska
according to the data from the Republika Srpska Institute of Statistics.!'! On the other
hand, the employers’ association is considered representative if it is registered in the
Registry in accordance with the law'!? and if it has not less than 20% of employers out
of the total number of employers in the industries and businesses, at the level of the
Republika Srpska, and at least 20% of employed persons of the total number of those
employed in the industries and businesses of the Republika Srpska.''” The representa-
tiveness of the trade unions for employers is confirmed by the employer in the pres-
ence of concerned trade union representatives, i.e. a responsible minister proposed by
the Committee for examining representation of the trade unions and employers’ asso-
ciations (Representation Committee) if their representation has not been examined
within 15 days after a request was submitted or if union representations is not deter-
mined under this law."'* Following the proposal from the Representation Committee,

107 Articles 142-157

108 Article 142 of the Labour Law of RS
109 Article 143 ibidem

10 paragraph 1 Article 144 ibidem

"1 Paragraph 2 Article 144 ibidem

12 Article 145 ibidem

U3 Article 146 ibidem

114 Article 147 ibidem



a competent minister confirms the representation of the trade union at the level of the
Republika Srpska, and representation of the employers’ association at the level of the
Republika Srpska.'’” The Representation Committee is composed of three representa-
tives from the Government of the Republika Srpska, representative trade union and
representative of the employer’s association.''® Of course it is a bit confusing to explain
how the trade unions and employers’ associations gained their representation in the
Representation Committee when they are the ones who have yet to decide on the
representation. Although this method of determining representatives is not without
the potential for manipulation, with the selection of 9 members of the Committee, the
potential for manipulation is minimized.

Entry of the trade unions in the Register, through the Rulebook on the Registra-
tion of Trade Unions in the Register,'” is only regulated in the Republika Srpska. As
already raised by the ILO Committee in the last Direct request addressed to Bosnia and
Herzegovina regarding the implementation of the ILO Convention no. 78, this Rule-
book only recognizes associations of trade unions organized at the level of the Repub-
lika Srpska.'® At the level of Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina and the Brcko District, there are still no rulebooks that would directly
regulate the registration of trade union organizations, therefore it is done in accor-
dance with applicable laws on associations and foundations.

The labour legislation also provides another form of organizing workers repre-
senting their economic and social rights and interests. These are Employee Councils
that can be formed at the request of at least 20% of employees or employer’s trade unions
in the Federation of BiH, or in the Republika Srpska at least one third of the employees
or competent trade union bodies whose members are at least 20% of employees or
employer’s trade unions. These Councils can be formed by the employer if they employ
at least 15 employees (except employees in the Army, police, government authorities
and administration services in the Federation of BiH, or the Army, police and judiciary
and administration bodies in the Republika Srpska). Special laws, namely the Law on
Employee Council in the Federation of BiH!"* and the Law on Worker’s Council in the
Republika Srpska,'?’ regulate the methods and procedures for forming the employee
councils and issues related to work and duties thereof. In its last Direct request regarding
the application of the ILO Convention No. 78, the ILO Committee again expressed

'3 Article 148 ibidem

"¢ Article 149 ibidem

17 “Official Gazette of the RS” No.: 101/06.
118 Article 2 of the Rulebook on the registration of trade union organisation in the Registry,
“Official Gazette of the RS” No.: 101/06

9 The Law on the Council of Employees, “Official Gazette of the Federation of BiH” No.: 38/04

120 The Law on the Council of Employees “Official Gazette of the RS” No.: 26/01
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its concern about potential legislative privileges of the employee councils over trade
unions. On the other hand it is interesting to note that during the analysis of differ-
ences in the operations between the councils of employees/workers and trade unions,
the ICVA in its report concluded that in essence there is no parallelism in the operation
between the councils and trade unions, and that it is in the interest of the employees
to act through councils and join trade unions.'*' Since there is no jurisprudence in this
regard it is indeed difficult to assess whether it is only a superficial reading of the law (as
ICVA states) or if there is some sort of parallelism i.e. one more privileged that the other.

4. RIGHT TO SOCIAL SECURITY

Article 9 of the CESCR:
The States Parties to the present Covenant recognize the right of everyone to social security,
including social insurance.

The right to social security includes social insurance and social assistance.
Access to social security from the perspective of human rights differs from the tradi-
tional social economic protections: “the perspective of human rights addresses issues
that relate to social security systems, responsibility of the state and benefits in the
modern world in which higher salaries cannot be observed as a universal connection
with social security””'** This view was confirmed by the UN Committee on Economic,
Social and Cultural Rights in its General Comment no. 19 which is dedicated solely to
the interpretation of the right to social security, and for the first time in one place gives
an overview of the states’ obligations in terms of fulfilling the right to social security.

Noting that the right to social security is of central importance in guaranteeing
human dignity for all persons,'* and that it plays an important role in poverty reduc-
tion and prevention of social exclusion,'** the Committee on Economic, Social and
Cultural Rights in its General Comment no. 19 emphasises that:

“the right to social security encompasses the right to access and maintain benefits, whether

in cash or in kind, without discrimination in order to secure protection, inter alia, from (a)

lack of work-related income caused by sickness, disability maternity, employment injury,
unemployment, old age, or death of a family member; (b) unaffordable access to health

121 ICVA, Implementation of the European Social Charter through legislation and practice in BiH

standards for passing the Law on Financial Social Assistance, 2010, p. 1, ibidem

122 Lucie Lamarche, “The right to social security in the International Covenant on Economic,

Social and Cultural Rights”, Audrey Chapman and Sage Russell (ur) Core Obligations: Building
a Framework for Economic, Social and Cultural Rights, Antwerp-Oxford-New York: Intersentia,
2002, p. 89, (89-114).

123 Paragraph 1 of the General comment No. 19

124 Paragraph 3 of the General comment No. 19
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care; (c)insufficient family support, particularly for children and adult dependents.

Of course, all State parties must take effective measures within their maximum
available resources to fully realize the right of all persons, without discrimination,
to social security, including social insurance. It is very important to note that the
Committee took the position that the measures that are to be used to provide social
security benefits cannot be defined narrowly and, in any event, must guarantee all
peoples a minimum enjoyment of this human right.'* In the paragraph 10 of the
General Comment No. 19 the Committee emphasised that social security should be
treated as social good, and not primarily as a mere instrument of economic or finan-
cial policy.

Considering that the elements of the right to social security may vary according
to different conditions, the Committee enumerated a number of essential factors that
have to be applied in all circumstances. These are:

- availability-the social security system must be established under domestic law,
sustainable in order to ensure that the right can be realized for present and
future generations, while public authorities must take responsibility for the ef-
fective administration and supervision of the system;

- social risks and contingencies-the social security system should provide for
the coverage of the nine principal branches of social security;

- adequacy of benefits, whether in cash or in kind, in amount and duration in
order that everyone may, with dignity and without discrimination, realize his
or her rights to family protection and assistance, an adequate standard of living
and adequate access to health care;

- accessibility in a way that among other ensures universal coverage, with rea-
sonable, proportionate and transparent qualifying conditions for benefits, with

contributions that must be affordable for all without compromising the realiza-
tion of other rights, along with informing all individuals and organizations on
all social security entitlements, with physical access to benefits and information
particularly for persons with disabilities, migrants, and persons living in remote
areas, as well as areas experiencing armed conflict;

- relationship with other rights in a way that the right to social security plays an
important role, and not the only one, in supporting the realization of many of
the rights in the Covenant.

According to the UN Committee on Economic, Social and Cultural Rights,

125 Committee on Economic, Social and Cultural Rights, The Right to Social Security, General
comment No. 19, Adopted on 23 November 2007, UN doc. E/C.12/GC/19 4 February
2008, available at http://www.unhcr.org/refworld/docid/47b17b5b39c.html, (accessed on
30.12.2011).

126 Paragraph 4 of the General comment No. 19
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there are nine principle branches in the social security system that need to be taken

into the account:'?’

(1)

(2)

(3)

(4)

(5)

health care - the health care systems have to be established to provide ad-
equate access to health services for all;

sickness — cash benefits should be provided to those incapable of working
due to ill-health to cover periods of loss of earnings, while persons suffer-
ing from long periods of sickness should qualify for disability benefits;

old age — by national laws prescribe social security schemes that would
provide benefits to older persons, starting at a specific age, including non-
contributory old-age benefits for all older persons who, when reaching the
retirement age could not ensure benefits in any another way;
unemployment — in addition to promoting employment, benefits that cover
the loss or lack of earnings due to the inability to obtain or maintain suit-
able employment that are paid for an adequate period of time and at the
expiry of that period unemployed worker should be provided with social
assistance, as well as cover for other workers, including part-time workers,
casual workers, seasonal workers, and the self-employed, and those work-
ing in atypical forms of work in the informal economy;

employment injury — ensuring the protection of workers who are injured
in the course of employment or other productive work and their fami-
lies provided in the form of access to health care and cash benefits, and
which must not be subject to the length of employment or the duration of
insurance;

(6) family and child support — benefits for families, including cash benefits and

)

(8)

)

social services, without discrimination, that are crucial for realizing the
rights of children and adult dependents that are sufficient to cover food,
clothing, housing, water and sanitation, or other rights as appropriate;
maternity — accorded paid leave to all women including those involved in atypi-
cal work, and appropriate medical benefits that cover perinatal, childbirth and
postnatal care and appropriate care in hospitals for women and children;
disability — provide adequate income support to persons with disabilities
in a dignified manner and reflect the special needs for assistance and other
expenses often associated with disability, and this support should cover
family members and other informal carers;

survivors and orphans — ensure the provision of benefits that should cover
funeral costs to survivors and orphans on the death of a breadwinner who
was covered by social security or had rights to pension, and without dis-
crimination assist them in accessing social security schemes.

127" General comment No. 19



The Committee emphasizes the obligation of State parties to guarantee that the
right to social security is enjoyed without direct or indirect discrimination on the
grounds of race, colour, sex, age, language, religion, political or other opinion, national
or social origin, property, birth, physical or mental disability, health status (including
HIV/AIDS), sexual orientation, and civil, political, social or other status.'?® It should
be noted that in comparison to previous General Comments, the enumerated grounds
for prohibited discrimination were expanded, but given that this is the last Committee
Comment, it implies that the direct prohibitions relate to other rights too. Further-
more, the Committee reiterated that the State parties should give special attention to
those individuals and groups who traditionally face difficulties in exercising this right,
in particular women, the unemployed, workers inadequately protected by social secu-
rity, persons working in the informal economy, sick or injured workers, people with
disabilities, older persons, children and adult dependents, domestic workers, home-
workers, minorities, refugees, asylum-seekers, internally displaced persons, non-
nationals, prisoners and detainees. Thus, in addition to non-discrimination, equality
is an important principle guiding the Committee such that positive discrimination
(affirmative action) is one possible intervention of the State parties in view of exer-
cising rights, among others the right to social security for persons and groups who
traditionally face difficulties in exercising economic, social and cultural rights. State
parties should take steps to eliminate factors that prevent persons and groups who
traditionally face difficulties in exercising economic, social and cultural rights from
making equal contributions to social security schemes and ensure that schemes take
account of such factors in the design of benefit.'”

In terms of the right to social security, General Comment No. 19 sets out
minimum core obligations of the State parties that have to be ensured in any possible
way utilizing all available resources. The State parties are required to: (a) to ensure
access to a social security scheme that provides a minimum essential level of benefits to all
individuals and families that enable them to acquire at least essential health care, basic
shelter and housing, water and sanitation, foodstuffs, and the most basic forms of educa-
tion. Is a State party cannot provide this minimum level for all risks and contingencies
within its maximum available resources, the Committee recommends that the State party,
after a wide process of consultation, select a core group of social risks and contingencies;
(b) to ensure the right of access to social security systems or schemes on a non-discrimina-
tory basis, especially for disadvantaged and marginalized individuals and groups; (c) to
respect existing social security schemes and protect them from unreasonable interference;
(d) to adopt and implement a national social security strategy and plan of action; (e) to
take targeted steps to implement social security schemes, particularly those that protect

128 Paragraphs 29-30 of the General comment No. 19
129 Paragraphs 31-39 of the General comment No. 19
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disadvantaged and marginalized individuals and groups; (f) to monitor the extent of the
realization of the right to social security.'*

Here it is very important to emphasize the fact that the Committee, in excep-
tional cases when a State party is not able to meet at least minimum access to the right
to social security, “allows” the selection of a core group of social risks and contingen-
cies which implies that all persons within a selected group must have equal access
to the social security scheme without discrimination. In the context of Bosnia and
Herzegovina, this comment means that all persons with disabilities, regardless of the
manner in which they sustained disability (in peace or in war), should have equal
access to the social security scheme.

Furthermore, in the context of Bosnia and Herzegovina and question of juris-
diction related to implementation of the Economic, Social and Cultural Rights in
general, and specifically social security, it should be noted that the Committee under-
lined that:

“(...) where responsibility for the implementation of the right to social security has been

delegated to regional or local authorities or is under the constitutional authority of a

federal body, the State party retains the obligation to comply with the Covenant, and there-

fore should ensure that these regional or local authorities effectively monitor the neces-
sary social security services and facilities, as well as the effective implementation of the
system.”!

Further, the Committee emphasized the importance of monitoring the effective
realization of the right to social security, the establishment of the necessary mecha-
nisms or institutions for such purpose, and the importance of identifying indicators
and benchmarks for realizing the right to social security in national strategies and
plans of action in order to assist the monitoring process."** Any persons or groups who
have experienced violations of their right to social security should have access to eftec-
tive judicial or other appropriate remedies at both national and international levels.'*’

Bosnia and Herzegovina has also ratified ILO Convention no. 102 on social
security (minimum standards) and Convention no. 121 on employment injury
benefits. ILO Convention no. 102 prescribes minimum standards that every State,
including Bosnia and Herzegovina, must fulfil in terms of providing social security.
The minimum standards relate to providing medical care, sickness benefits, unem-
ployment benefits, old-age benefits, family benefits, maternity benefits, invalidity

139 Committee on Economic, Social and Cultural Rights, The Right to Social Security, General

comment No. 19, Adopted on 23 November 2007, UN doc. E/C.12/GC/19 4 February 2008,
paragraph 59, available at http://www.unhcr.org/refworld/docid/47b17b5b39¢.html, (accessed
on 30.12.2011).

B! Tbidem, paragraph 73

132 Paragraphs 74-76 of the General comment No. 19

133 Paragraph 77 of the General comment No. 19



benefits and survivor benefits. In addition, the Convention no. 121 sets out require-
ments related to employment injury benefits.

4.1. The right to social security legislation
in Bosnia and Herzegovina

The social security system in BiH included social insurance, social system,
family and child welfare, and veterans care. The right to social security, as well as all
previously elaborated economic, social, and cultural rights, does not belong to the
right that is directly guaranteed under the Constitution of Bosnia and Herzegovina.
Also, given the complexity of the state, social security is almost exclusively the respon-
sibility of the Entities and the Brc¢ko District. Exceptions apply to social security
matters that are regulated under the Law on the Work in the Institutions of Bosnia
and Herzegovina and Civil Service Law in the Institutions of Bosnia and Herzegovina,
which solely relate to the employees within the institutions and public companies in
Bosnia and Herzegovina.

The FBiH Constitution guarantees the right to social and health protection
(social security segment)'** while the realization of the social policy and social secu-
rity protection fall under responsibility of both the Entity and Cantons.””” The RS
Constitution defines in more detail the right to social security by stating in Article 43:

“The right of employed persons and of members of their families to social security and
social insurance shall be regulated by law and collective agreements.

The right to relief during temporary unemployment shall be guaranteed, under condi-
tions specified by law.

Citizens who are partially disabled shall be guaranteed the training for a suitable job
and are provided conditions for their employment, in accordance with law.

The Republic shall ensure the assistance and social security to citizens incapable to
work and unprovided for”.

A list of entity legislation which provides access to the social security system
(including members of vulnerable groups) is given below, and certain provisions of
these regulations in accordance to the aforementioned nine branches of social security
will be elaborated later.

The following are laws that pertain to social security that are applicable in the
territory of the Federation of BiH: Law on Principles of Social Protection, Protection of
Civil Victims of War and Protection of Families with Children (Official Gazette FBiH
number: 36/99, 54/04, 39/06, 14/09); Law on Contributions (Official Gazette FBiH
number: 35/98, 54/00, 16/01, 37/01, 1/02, 17/06, 14/08); Law on Pension and Disability

134 Qection II, Article 2.

135 Section I11, Article 2 of the Constitution of the FBiH.
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Insurance (Official Gazette FBiH number: 29/98, 49/00, 32/01, 73/05, 59/06); Law on
the Records of Policyholders and Beneficiaries from Pension and Disability Insurance
(Official Gazette FBiH number: 42/04 and 15/05); Law on the Claims in the Priva-
tization Process on the Basis of Payment Differences for Beneficiaries from Pension
and Disability Insurance (Official Gazette FBiH number: 41/98, 55/00, 27/02); Law
on Organization of Pension and Disability Insurance of the Federation of Bosnia and
Herzegovina (Official Gazette FBiH number: 49/00, 32/01 and 18/05); Law on Types
and Percentages of Physical Disabilities (Official Gazette FBiH number: 42/04 and
48/04); Law on Placing Children in Foster Families (Official Gazette SR BiH number:
9/78); The Family Law of the Federation of Bosnia and Herzegovina (Official Gazette
FBiH number: 35/05, 41/05); Law on Displaced Persons and Returnees in the Federa-
tion of Bosnia and Herzegovina and Refugees from Bosnia and Herzegovina (Official
Gazette FBiH number: 15/05); Law on Mediation in Employment and Social Security
of Unemployed Persons (Official Gazette FBiH number: 55/00, 41/01, 22/05, 9/08);
Law on Health Protection (Official Gazette FBiH number: 46/10); Law on Health
Insurance (Official Gazette FBiH number: 30/97, 7/02 and 70/08).

The following laws pertaining to social security are applicable in the territory
of the Republika Srpska: Law on Protection of Civil Victims of War-consolidated
text (Official Gazette RS number: 24/10); Law on Child Protection (Official Gazette
RS number: 4/02, 17/08 and 01/09); Law on Contributions—consolidated text (Offi-
cial Gazette number: RS 31/09, 1/11); Law on Vocational Rehabilitation, Training
and Employment of Persons with Disabilities—consolidated text (Official Gazette RS
number: 54/09); Law on the Rights of Veterans, Disabled Veterans and Families of
Fallen Soldiers from the Defensive-War of the Republika Srpska (Official Gazette RS
number: 46/04, 53/04, 20/07, 55/07, 59/08, 118/09); Law on Pension and Disability
Insurance (Official Gazette RS number: 134/11); Law on the Right to Retirement of
Certain Categories of Insured Persons (Official Gazette RS number: 33/08); Law on
Reserve Pension Fund of the Republika Srpska (Official Gazette RS number: 73/08
and 50/10); Family Law (Official Gazette RS number: 54/02, 41/08); Law on Displaced
Persons, Returnees and Refugees in Republika Srpska (Official Gazette RS number:
42/05); Law on Social Protection (Official Gazette RS number: 5/93, 15/96, 110/03,
33/08); Law on Health Protection (Official Gazette RS number: 106/09); Law on
Health Insurance (Official Gazette RS number: 18/99, 51/01, 70/01, 51/03, 57/03,
17/08, 1/09, 106/09); Law on Employment of Foreign Nationals and Stateless Persons
(Official Gazette RS number: 24/09); Law on Employment Mediation and the Rights
During Unemployment (Official Gazette RS number: 30/10).

The following laws pertain to social protection in the Br¢ko District: Law on
Child Protection of Brc¢ko District (Official Gazette BD BiH number: 1/03, 4/04,
21/05, 19/07, 2/08); Law on Social Protection of Br¢ko District (Official Gazette BD



BiH number: 1/03, 4/04, 19/07, 2/08); Law on Employment of Foreign Nationals (Offi-
cial Gazette BD BiH number: 15/09, 19/09 and 20/10); Law on Employment and the
Rights During Unemployment (Official Gazette BD BiH number: 33/04, 19/07 and
25/08); Law on Health Protection of Brcko District Bosnia and Herzegovina (Official
Gazette BD BiH number: 38/11); Law on Health Insurance of Br¢ko District Bosnia
and Herzegovina (Official Gazette BD BiH number: 1/02, 7/02, 19/07, 2/08 and 34/08);
Family Law of Brcko District (Official Gazette BD BiH number: 23/07).

4.1.1. Social Protection

Social protection is governed by the Law on Principles of Social Protection,
Protection of Civil Victims of War and Protection of Families with Children FBiH,!3°

137 and the Law on Social Protec-

the Law on Social Protection of the Republika Srpska,
tion of the Bré¢ko District.'*®

In the Federation of BiH, the aforementioned laws govern the bases of social
protection of citizens and their families, establishment and work of social protection
institutions and disability associations, the basic rights of civil victims of war and their
families, the bases of protection of families with children, and funding. Given the
decentralized structure of the FBiH, the Law stipulates that the competent cantonal
authorities shall further regulate the area of social protection, protection of civil victims
of war and families with children.'** The fact that cantons were given the responsibility
to regulate this particularly important area means that citizens of the FBiH cannot
exercise the right to social protection equally in all cantons, thus leading to unequal
positions among the citizens of the FBiH. The beneficiaries of social protection
are: children without parental care, educationally neglected children, educationally
uncared for children, children with problems in development caused by their family
situations, persons with disabilities and persons with physical or psychological prob-
lems, materially unsecured person and persons unfit for work, elderly persons without
family care, persons with socially unacceptable behaviour, and persons and families
in need of social protection, who, due to extraordinary circumstances, require appro-
priate forms of social protection.'*® Social protection rights guaranteed under the Law
on Principles of Social Protection, Protection of Civil Victims of War and Protection of
Families with Children of the FBiH are: financial and other material assistance, training

136 “Official Gazette of the FBiH” No.: 36/99, 54/04, 39/06, 14/09.
137 “Official Gazette of the RS” No.: 5/93, 15/96, 110/03, 33/08.

138 “Official Gazette of the BD BiH” No.: 1703, 4/04, 19/07, 2/08.

139" Article 8 of the Law on Principles of Social Protection, Protection of Civil Victims of War and

Protection of Families with Children FBiH

140" Article 12 of the Law on Principles of Social Protection, Protection of Civil Victims of War and

Protection of Families with Children FBiH
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for work and living, placement to a different family, placement to the institutions of
social protection, social and other professional services, and assistance in the house.'*!
In the Republika Srpska, social protection is governed by the Law on Social
Protection, which defines the rights of social protections, basic institutions of social
protection and funding of activities related to social protection. Article 3 of the Law
stipulates that:
“Social protection is provided to citizens who are unable to work, who have no living

means or relatives who are legally obliged and able to provide for their subsistence, as well
as persons, who, due to special circumstances are in need of social protection.”

Similar to the Federation of BiH, the Law on Social Protection of the RS speci-
fies who the beneficiaries of social protection are: children-without parental care, with
physical and psychological problems, whose development was hindered by a family
situation, and who are educationally neglected and uncared for; and adults-those
who are materially unsecure and unfit for work, elderly persons without family care,
and disabled persons with socially unacceptable behaviour and who, due to extraordi-
nary circumstances, require social protection.'*? Due to the centralized set-up of the
Republika Srpska, unlike the Federation of BiH where responsibilities related to social
protection are divided and governed by the cantons, the main responsibility for social
protection lies with the Republika Srpska itself:

“Governs the social protection system, sets basic rights and social protection beneficiaries,

provides funds for the implementation of social protection development function, estab-

lishes and guides the work of the social protection institutions of wider significance and
ensures that, within the economic and social policy, achieves optimal social protection
development.”'*3

Unfortunately, due to the lack of a comprehensive legal framework for ensuring
equality in exercising the right to social protection, the situation on the ground when it
comes to the realization of this right is quite diverse. The ability of citizens throughout
BiH to achieve the right to social protection depends on whether they reside in the
Republika Srpska or in the Federation and its cantons. This problem is particularly
pronounced when it comes to allowances related to social protection where, for
example, the amount/percentage of the financial assistance in the Republika Srpska
is resolved in the Law on Social Protection of the RS,'** and the amount of the finan-
cial assistance in the Federation of BiH is left to the cantons to decide.'** This system

1

'S

! Article 19 of the Law on Principles of Social Protection, Protection of Civil Victims of War and
Protection of Families with Children FBiH

2 Article 10

3 Article 9, of the Law on Social Protection of the RS

4 Article 22
5

1

'

1

'

1

'S

1

'S

Article 27 of the Law on Principles of Social Protection, Protection of Civil Victims of War and



creates differences in the amount of financial assistance provided to persons from
canton to canton. When it comes to civil victims of war and persons with disabilities
that are not related to the armed conflict this problem was partially solved. According
to the Economic, Social and Cultural Rights Committee Recommendation'*® from
2005:
“The Committee encourages the State party to promote the adoption of the proposed Law
on Amendments to the Law on Social Protection, Civilian War Victims, and Families with
Children, which is currently in the parliamentary procedure in the F BiH and it provides
for the transfer of the budget for the social protection of civilian war victims and persons
with disabilities not related to armed conflict from the cantons to the Federation, in order
to eliminate inequalities resulting from the diverging availability of funds in the cantons.
It also requests the State party to ensure that the authorities of the Federation of Bosnia
and Herzegovina extend this budgetary transfer to other categories of social protection.*

The aforementioned recommendation was partially met with changes and
amendments to the Law on Principles of Social Protection, Protection of Civil Victims
of War and Protection of Families with Children in the FBiH from 2006, which
provided for the transfer of the budget for the social protection of civil victims of
war and persons with disabilities not related to armed conflict from the cantons to
the Federation. However, the question of beneficiaries of other categories of social
protection and the issue of ensuring equality amongst beneficiaries at the level of the
Federation of BiH and at the level of BiH still remains. It is necessary to harmonize
regulation across BiH, between the cantons and the Federation of BiH, and between
the Federation of BiH and the Republika Srpska so that all citizens throughout Bosnia
and Herzegovina can enjoy equal treatment and equal rights in terms of rights from
the field of social protection.

4.1.2. Pension-Disability Insurance

The question of rights arising from pension-disability insurance is resolved by
provisions of the Law on Pension and Disability Insurance RS,'*® Law on Pension and
Disability Insurance FBiH,'** and Law on the Records of Policyholders and Beneficia-

Protection of Families with Children FBiH

Committee on Economic, Social and Cultural Rights, Consideration of reports submitted by
states parties under articles 16 and 17 of the Covenant: Bosnia and Herzegovina — Concluding
observations, Adopted on 25 November 2005, UN doc. E/C.12/BiH/CO/1 24 January
2006, paragraph 40, available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12.BIH.
CO.1.En?Opendocument, (accessed on 20.12.2011)

Paragraph 40
148 “Official Gazette of the RS” No.: 134/11.
49 “Official Gazette of the FBiH” No.: 29/98, 49/00, 32/01, 73/05, 59/06.
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ries from Pension and Disability Insurance,™ Law on the Claims in the Privatiza-
tion Process on the Basis of Payment Differences for Beneficiaries from Pension and
Disability Insurance FBiH,"! Law on Organization of Pension and Disability Insurance
of the Federation of Bosnia and Herzegovina FBiH,'** Law on the Right to Retirement
of Certain Categories of Insured Persons RS'** and Law on Reserve Pension Fund RS."**

In BiH, there is a system of mandatory pension and disability insurance in

force that, based on employment and the principle of intergeneration solidarity, tries
to ensure insurance for all citizens in the event of: old age, disability, loss of working
ability, and the death of the insured person, in order to provide social security for
policyholders and members of their families. Legal solutions in terms of determining
policyholders and beneficiaries who have a right to pension-disability insurance are
similar in the Federation of BiH and the Republika Srpska. In both entities manda-
tory insurance is provided to: employed persons, self-employed persons, farmers, and
persons performing religious duties.””” In the Federation of BiH, elite athletes and
beneficiaries have a right to adequate employment during the period of retraining or
additional training and also have the right to mandatory insurance.

The right to pension-disability insurance is acquired in the event of:

1) age - old age pension,

2) disability - disability pension. Disabled persons have the right to a pension
and to retraining or additional training, placement in another position or
another appropriate job, as well as the right to benefits based on the utiliza-
tion of the right to retraining, additional training or deployment to another
position, or based on one’s waiting for employment in another job;

3) in the event of death of the insured or beneficiary of personal pension -
family pension.'*

In addition to the mandatory insurance, there is a possibility of voluntary insur-
ance. In the Republika Srpska, the possibility of having voluntary insurance was given
under conditions laid out in the Law, while in the Federation this possibility is broadly
defined by a provision that states that “persons who are not insured under mandatory

insurance may be provided with the voluntary pension and disability insurance”"’

150 “Official Gazette of the FBiH” No.: 42/04 and 15/05.

131 “Official Gazette of the FBiH” No.: 41/98, 55/00, 27/02.

152 “Official Gazette of the FBiH” No.: 49/00, 32/01 and 18/05.
153 “Official Gazette of the RS” No.: 33/08.

134 “Official Gazette of the RS” No.: 73/08 and 50/10.

155 Article 10 of the Law on Pension and Disability Insurance of the RS and Article 11-12 of the
Law on Pension and Disability Insurance of the FBiH

156 Article 40 of the Law on Pension and Disability Insurance of the RS and Article 21 of the Law
on Pension and Disability Insurance of the FBiH

157 Article 1 of the Law on Pension and Disability Insurance of the FBiH



The FBiH Law provides that persons who are employed in countries that have not
signed an international agreement, and persons who turned 15 years of age and have
general health ability can be provided with voluntarily insurance.'®

The right to a pension due to age, i.e. the right to the old-age pension, is acquired
when a person meets certain criteria pertaining to age and years of service. In the
FBiH, one must be 65 years of age with at least 29 years of service, or have 40 years of
service regardless of the age."™ In the RS, one must be 65 years of age with at least 15
years in service, or be 60 years of age with 40 years of service.'"” In the RS there is a
distinction as to women: upon request, a woman is entitled to old-age pension when
she reaches 58 years of age or has 35 years of service.'®!

In view of rights related to pension insurance, the UN Committee on Economic,
Social and Cultural Rights recommended the adoption of an inter-Entity agreement
on pension rights guaranteeing access to pension benefits for returnees who moved
from one Entity to the other.'®* According to the Second Periodic Report on the imple-
mentation of the International Covenant on Economic, Social and Cultural Rights
which was submitted for consideration to the UN Committee on Economic, Social,
and Cultural Rights by the BiH Ministry of Human Rights and Refugees in mid-2010,
this recommendation was not implemented. More specifically, a system in which a
pension is paid by the insurance carrier on whose territory the last pensionable years
were earned has not been established, and the beneficiaries of the pension insurance
(particularly persons who were internally displaced during the armed conflict in BiH)
are not guaranteed full access to their pension rights. This was partially confirmed
in the judgment of the European Court of Human Rights in Strasbourg in the case
Karanovic vs. Bosnia and Herzegovina from 20 November 2007.

“After non-enforcing the Decision of the Human Rights Chambers (the Chamber)the
Karanovié case was put before the European Court of Human Rights , in the application of
three pensioners, internally displaced persons, D. Klickovié, A. Pasali¢ and D. Karanovi¢ who,
after returning from the Republika Srpska to the Federation of BiH, requested a transfer from
the Pension Fund of the Republika Srpska (RS Fund) to the Pension Fund of the Federation
of BiH (Federation Fund), and further requested, that in accordance with this, they are paid

158 Articles 17 and 18 of the Law on Pension and Disability Insurance of the FBiH

159" Article 30 of the Law on Pension and Disability Insurance of the FBiH

160" Article 41 of the Law on Pension and Disability Insurance of the RS

161 Article 42 of the Law on Pension and Disability Insurance of the RS

162 Committee on Economic, Social and Cultural Rights, Consideration of reports submitted by

states parties under articles 16 and 17 of the Covenant: Bosnia and Herzegovina - Concluding
observations, Adopted on 25 November 2005, UN doc. E/C.12/BiH/CO/1 24 January
2006, paragraph 42, available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.C.12.BIH.
CO.1.En?Opendocument, (accessed on 20.12.2011).
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pensions from the Federation Fund. Today, Bosnia and Herzegovina is facing the complex
issue of how to execute the judgment. Specifically, in this case, deciding on individual applica-
tion, for the first time in the jurisprudence of the European Court in cases against Bosnia and
Herzegovina, the state was ordered, with the aim of eliminating the consequences of human
rights violations, to systemically solve this problem through national legislation.

Unfortunately, neither BiH nor its Entities have complied with the order from
the judgment of the European Court of Human Rights in the Karanovié case. Specifi-
cally, entity legislation has not been amended so that pensions are paid by the insur-
ance carrier (respectively the pension-disability fund) on whose territory the last
pensionable years were earned.

In addition to the basic legal requirements, there is some question as to whether
or not the pension system in Bosnia and Herzegovina, as it is now, truly fulfils its
basic purpose, which is to provide social security and to protect people that have
completed their working lives from poverty. The Report on Pension Reform in Bosnia
and Herzegovina,'®* which was published by the International Labour Organisation
in 2009, identified the following basic problems in relation to the pension system
in BiH: limited coverage and low compliance, inadequate levels of pension benefits,
concern for the financial sustainability of the pension system, and limited adminis-
trative capacity and governance among the social security organisations. Given that
BiH has ratified the ILO’s Social Security Minimum Standards Convention No. 102,
it should ensure a minimum rate of 40% of the average wage after 30 years of contri-
bution in old-age benefits. Although the minimum legal pension in the FBiH should
not be below 60% of the average pension, and in the RS the minimum legal pension
should not be less than 50% of the average pension, the actual amount of the average
pension is far from sufficient to maintain the family of the pensioner in health and
decency.'® This is supported by the data on the average pension paid out in October
2010 by the Pension Fund of the FBiH and Pension Fund of the RS, where the average
pension in the FBiH for the month of November 2011 was 351.79 KM,'®® and in RS
320.80 KM (this was the most recent set of relevant data in the course of writing this

163 Bicakei¢ E. (2008). Structural defects of the pension system: Lessons learned from the case

Karanovié against BiH. Published at http://arhiva.pulsdemokratije.net/index.php?id=992&I=bs,
(accessed on 15.12.2011)

International Labour Organisation (2009). The Report on Pension System in Bosnia and
Herzegovina: first assessment. Available at: http://www.ilo.org/wcmsp5/groups/public/--
-europe/---ro-geneva/---sro-budapest/documents/publication/wcms_168789.pdf,

(accessed on 15.12.2011)

165 Tbidem, p. 9
166

164

Available at: http://www.fzmiopio.ba/images/statistika/strrasbos112011.pdf
(accessed on 15.12.2011).



report).'”” Considering that the consumer price index (which depends the purchasing
power of pensioners) in November 2011 increased by 3.8% compared to the same
period in 2010, the price of food and non-alcoholic beverages increased 5.3%, and the
price of housing, water, electricity, gas and other fuels is 3.5% higher than in 2010,'%®
we can easily conclude that the average amount of a pension in any of the Entities is
not sufficient for a decent life.

The right to a pension in the event of a disability, i.e. a disability pension, is
provided for persons who lose the ability to work, lose the ability to perform activities
which he/she has insured, or who lose earning capacity.'®’

In the event of the death of an insured person or the beneficiary of an old-age
or disability pension, the following persons are entitled to a family pension:

1) a widow or a widower;

2) adivorced spouse, if the court, in a decision, established a right to receiving

support;

3) achild born in wedlock or out of wedlock, or an adopted child or step-child;

4) father and mother, stepfather and stepmother, foster parent of the insured or

the beneficiary of a personal pension who the insured or the beneficiary of a
personal pension was serving until his/her death;

5) achild without both parents or a child that has one or both parents who are

fully and permanently unable to work, who the insured or the beneficiary of
a personal pension was serving until his/her death.'”

4.1.3. Unemployment

The Law on Employment, Mediation and Rights during Unemployment'”" and
the Law on Mediation in Employment and Social Security of Unemployed Persons of
the FBiH'”? govern the issue of insurance during unemployment and the realization
of the right to compensation in the case of unemployment. In the event of contract
termination, one is entitled to financial compensation as long as the contract of the
unemployed person was not terminated upon his/her request, consent or because he/

167" Available at: http://www.fondpiors.org/latinica/vijest/403/penzija-za-novembar
(accessed on 15.12.2011).

168 Available at: http://www.bhas.ba/saopstenja/2011/CPI_2011M12_001_01-bh.pdf
(accessed on 30.12.2011).

169" Article 49 of the Law on Pension and Disability Insurance in the RS and Article 22 of the Law
on Pension and Disability Insurance in the FBiH

170" Article 70 of the Law on Pension and Disability Insurance in the RS and Articles 60-61 of the
Law on Pension and Disability Insurance in the FBiH

71 “Official Gazette of the RS” No.: 30/10
172 “Official Gazette of the FBiH” No.: 55/00, 41/01, 22/05, 9/08.
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she quit, and as long as the unemployed person paid unemployment contributions
for at least 8 months continuously in the past 12 months, or 12 months with interrup-
tions in the last 18 months.'” In the FBiH, the amount of compensation that will be
paid to the unemployed person during the unemployment period, over a period not
exceeding 12 months, is based on the length of paid contributions, and the average
monthly wage in the canton. In the Republika Srpska, the amount of compensation
will be based on the paid contributions in the last three months prior to unemploy-
ment. The problem that arises is that often companies employ workers that do not
pay contributions, which raises the possibility that workers who lose their job will
not be able to exercise their right to unemployment benefits. Another issue is unreg-
istered workers (although recently the work inspection reports point to considerable
decrease in the number of unregistered workers).'”* Unregistered workers not only do
not qualify for unemployment benefits in the event of losing work, they have no right
to pension, disability or health insurance.

5. RIGHT TO FAMILY PROTECTION
(MATERNITY PROTECTION AND CHILD EXPLOITATION)

Article 10 of the CESCR states:

The States Parties to the present Covenant recognize that:

1. The widest possible protection and assistance should be accorded to the family, which
is the natural and fundamental group unit of society, particularly for its establishment
and while it is responsible for the care and education of dependent children. Marriage
must be entered into with the free consent of the intending spouses.

2. Special protection should be accorded to mothers during a reasonable period before and
after childbirth. During such period working mothers should be accorded paid leave or
leave with adequate social security benefits.

3. Special measures of protection and assistance should be taken on behalf of all chil-
dren and young persons without any discrimination for reasons of parentage or other
conditions. Children and young persons should be protected from economic and social
exploitation. Their employment in work harmful to their morals or health or dangerous
to life or likely to hamper their normal development should be punishable by law. States
should also set age limits below which the paid employment of child labour should be
prohibited and punishable by law.

173 Article 23 of the Law on Employment in the RS and Article 29 of the Law on Mediation in
Employment and Social Security of Unemployed Persons in the FBiH

7 E.g. see 2010 Labour Report-Republic Administration for Inspections of the Republika
Srpska, p. 29 available at http://www.inspektorat.vladars.net/index.php?option=com_
docman&task=doc_download&gid=82&Itemid=115&lang=sr-cyr (accessed on 25.12.2011).



5.1. Right to family protection

Bosnia and Herzegovina is a signatory to: the Convention on the Rights of the
Child and its Optional Protocol on the sale of children, child prostitution and child
pornography; ILO Maternity Protection Convention No. 103; ILO Underground Work
(Women) Convention No. 45; ILO Night Work (Women) Convention Revised No. 89;
ILO Night Work of Young Persons Convention Revised No. 90; ILO Minimum Age
Convention No. 138; ILO Workers with Family Responsibilities Convention No. 156;
ILO Worst Forms of Child Labour Convention No. 182; and ILO Maternity Protection
Convention No. 183 (as the result of the denunciation of the ILO Maternity Protection
Convention No. 103).

5.1.1. Right to family protection legislation in Bosnia and Herzegovina

The catalogue of rights in the Constitution of BiH, Article II/3, lists the right
to private and family life, and the right to marry and to found a family, but does not
include the right to family protection. The right to family protection in the context of
maternity protection and the prohibition of child exploitation is mainly regulated at
the entity level.

5.1.1.1. Maternity protection

At the level of Bosnia and Herzegovina, compensation for maternity leave and
maternity protection in general is governed by the provisions of the Law on Salaries
and Remunerations in the Institutions of Bosnia and Herzegovina,'”” and the Law on
Work in the Institutions of Bosnia and Herzegovina.'”® At the entity level, such protec-
tions can be found in the Labour Law of FBiH,'”” the Labour Law of the RS,'”® the Law
on Principles of Social Protection, Protection of Civil Victims of War and Protection
of Families with Children of the FBiH,'” and the Law on Child Protection of the RS."*

The Law on Work in the Institutions of Bosnia and Herzegovina specifically
provides for the protection of women and maternity. Articles from 34 through 43
prescribe rights related to the following issues:

e Maternity leave

e Breastfeeding in case one returns to work before the maximum allowed

period for maternity leave expires

175 “Official Gazette of BiH” No: 50/08 and 35/09.

176 “Official Gazette of BiH” No.: 26/04, 7/05, 48/05 and 60/10.
77" “Official Gazette of the FBiH” No.: 43/99, 32/00 and 29/03.

178 “Official Gazette of the RS” No.: 55/07.

179 “Official Gazette of the FBiH” No.: 36/99, 54/04, 39/06, 14/09.
180 “Official Gazette of the RS” No.: 4/02, 17/08 and 01/09.
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e Extended maternity leave in case of stillbirth
e Use of maternity leave benefit

Also, Article 35 of the Law on Salaries and Remunerations in the Institutions of
Bosnia and Herzegovina states:

“An employee in the BiH Institutions shall be entitled to remuneration during maternity

leave in accordance with the regulations governing this field according to the place of

payment of the contribution per each employee”

In the context of maternity protection, particularly important is Article 42 of
the Law on Work in the Institutions of Bosnia and Herzegovina, which concerns the
entitlement to maternity leave benefits. In accordance with this Article, in the Insti-
tutions of Bosnia and Herzegovina, raised was a question on determining maternity
leave benefit pursuant to the Article 35 of the Law on Salaries and Remunerations in
the Institutions of Bosnia and Herzegovina related to residence of the woman/child-
bearing woman, specifically the place of payment contribution. Due to the existence of
different legal provisions pertaining to maternity leave in the FBiH and the RS, appli-
cation of this Article in practice has led to disparate treatment of mothers/childbearing
women based on their place of residence. Mothers/childbearing women employed in
the Institutions of Bosnia and Herzegovina, with residence in the Federation of BiH,
are brought in a less favourable position as compared to their counterparts who reside
in the Republika Srpska. Specifically, the application of Article 35 of the Law on Salaries
and Remunerations in the Institutions of BiH leads to discrepancies in the payment
of benefits to women employed in the Institutions of BiH depending on whether they
reside in the FBiH or in the RS. The application of this Article was assessed in the case
U-12/09 before the Constitutional Court of BiH. Twenty-three members of the House
of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina and five
delegates of the House of Peoples of the Parliamentary Assembly of Bosnia and Herze-
govina filed a request with the Constitutional Court to review the constitutionality of
Article 35 of the Law on Salaries and Remunerations in the Institutions of Bosnia and

Herzegovina. The case U-12/09 states:

“The applicants allege that, following the entry into force of the challenged law and
challenged provision, the Ministry of Finance and Treasury of Bosnia and Herzegovina
issued an Instruction to terminate payment of salary reimbursement from the BiH
budget to women employees on maternity leave residing in the Federation of BiH, which
until then had been paid on a regular basis. At the same time, salary reimbursement is
completely paid from the BiH budget funds to women employees residing in the Republika
Srpska, but at the expense of the Public Fund of the mentioned Entity. In the applicants
opinion, the application of the challenged provision gives rise to discrimination and segre-
gation of women employees within the same institution as employees from the institution
at the same level of authority are prevented from equal enjoyment of the right originating
from the labour relations. The employer, BiH Institutions, pay a salary reimbursement to
women employees residing in the RS, while women employees residing in the Federation of



BiH do not receive a salary reimbursement or only receive a percentage depending on the
respective canton’s regulation, as the BiH Institutions interpret this provision so that such
women employees (residing in the FBiH) acquire their right to salary reimbursement in
accordance with the cantonal regulations.*!

With regard to this case, the Institution of the Ombudsmen sent a Special Report
containing recommendation to the Parliamentary Assembly of BiH, the Council of
Ministers of BiH and the BiH Ministry of Finance and Treasury. In the opinion of
Ombudsmen, the mentioned BiH institutions should urgently take action to eliminate
discriminatory provisions from the Law on Salaries and Remunerations in the Institu-
tions of BiH related to the right of salary reimbursements during maternity leave.

On 28 May 2010, the BiH Constitutional Court adopted a decision in the case
U-12/09 by accepting the request to review the constitutionality of the Article 35, and
holding that this Article is inconsistent with Article I1/4 of the Constitution of Bosnia
and Herzegovina:

“The Constitutional Court holds that the challenged provision of the Article 35 of
the Law on Salaries and Remunerations in the Institutions of Bosnia and Herzegovina
is inconsistent with the Article II(4) of the Constitution of Bosnia and Herzegovina in
conjunction with the Article 1 of Protocol No. 12 to the European Convention, Articles 1, 2
and 11 of the UN Convention on the Elimination of All Forms of Discrimination Against
Women as well as Article 26 of the International Covenant on Civil and Political Rights
and Article 10 of the International Covenant on Economic, Social and Cultural Rights
since it leads to a differential treatment of women employees in the institutions of Bosnia
and Herzegovina and the Constitutional Court finds no objective and reasonable justifica-
tion for such differential treatment. As a result of the aforementioned, the Constitutional
Court concludes that the legal grounds for taking the challenged decision of the Council of
Ministers ceased to exist as it was adopted on the basis of the challenged provision of the
Law on Salaries and Remunerations in the Institutions of Bosnia and Herzegovina.”'%?

Although the decision of the BiH Constitutional Court was adopted in May
2010, at the time this report was written, competent institutions at the level of BiH
have not taken a single visible step in resolving this issue. This is best illustrated by
the fact that so far the Council of Ministers of BiH has not adopted nor forwarded to
parliamentary procedure proposed changes and amendments to the challenged law.

Both entity Labour laws have parts highlighting the protection of women and
maternity protection. Legal solutions in terms of realizing the rights for childbearing
women and mothers are very similar. Thus Article 52 of the Labour Law of FBiH
(LL FBiH) corresponds to Article 76 of the RS Labour Law (LL RS) stipulating that
a woman may not be assigned to work requiring particularly hard manual work nor
underground work with the exception of women performing management positions

181 Paragraph 8, case U-12/09, available at: http://www.ccbh.ba/bos/odluke/povuci_pdf.
php?pid=303276, (accessed on 10.11.2010).

182 Paragraph 38, ibid.
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who periodically must enter underground parts of mines. Article 53 of the LL FBiH
corresponds to Article 77 of the LLRS stating that employers may not refuse to employ
a woman due to her pregnancy, or terminate her employment contract because of her
condition or for using maternity leave. Both laws set out that during pregnancy and
confinement and care of the baby, the woman shall be entitled to maternity leave for
the duration of one year without interruption, and for twins or any subsequent chil-
dren, 18 months without interruption.'®® The difference that appears in the provisions
of mentioned laws is in the article that stipulates that a woman may, upon her written
request, use a shorter maternity leave period: the LL FBiH states “but no shorter than
42 days after confinement;”'®* while LL RS states “but not before 60 days after birth
have passed.”'® However, in practice the application of the aforementioned labour law
articles, in both entities, was questioned. ICVA publication “Implementation of the
European Social Charter through legislation and practice in BiH-II"'* provides exam-
ples of violations of the rights of pregnant women and mothers prescribed under law.

“When hiring, particularly young women, employers often ask questions about woman's
plans to have birth, family situation and their “serious” relationships. Noted was trend,
especially in trade and services, that women are hired on fixed-term contracts, and when
leave for maternity leave they lose jobs. In this way employers avoid hiring and work of
women that may use their maternity leave right and by doing so they severely violate law
and remain unpunished.

Available information point to layoffs of pregnant women and mothers in particular
by private employers. Women are exposed to different pressure to return to work after
maximum of 60 days."” The trade unions confirm that women, due to pressure or fear of
losing their jobs return from maternity leave after 1-2 months. Also, many women return
to work a long before expiration of the maternity leave because of insufficient and discour-
aging compensations.'®

Under Article 84 of the LL RS, during maternity leave, the employed woman is
entitled to maternity compensation in the amount of the average of the last three sala-
ries paid to her. In case of unemployment, a woman is entitled to a maternity benefit
in the amount of the average salary in the RS. Salary compensation to an employer
who is obliged to pay during maternity leave is done through the Public Fund for

183 Article 79 of the LL of the RS and Article 55 of the LL of the FBiH
184 Article 55 of the LL of the FBiH

185 Article 80 of the LL of the RS

186 ICVA (2010) “Implementation of the European Social Charter through legislation and practice

in BiH- IT", available at: http://www.icva-bh.org/userimages/ESP%201I.doc, (accessed on 10.11
2010).

187 http://www.slobodnaevropa.org/Content/Article/1331314.html.

188 ICVA (2010) Implementation of the European Social Charter through legislation and practice

in BiH-IT, p. 21-22, available at: http://www.icva-bh.org/userimages/ESP%20I1.doc, (accessed
on 10.11.2010).



child protection of the Republika Srpska. Article 93 of the Law on Principles of Social
Protection, Protection of Civil Victims of War and Protection of Families with Chil-
dren in the FBiH states:

“Pregnancy allowance as compensation for the working mother during her absence
from work due to pregnancy, giving birth to a child, and care for the child, is determined
in the percentage of salary received in the period of six months prior to delivery, valued on
the basis of salary increases in the canton in that period.

Percentage from paragraph 1 of this Article is determined by the cantonal legislation.”

As is obvious in the aforementioned Article, constant problems pertaining to
the realization of rights in the Federation of BiH arise due to its decentralization and
the lack of conformity among laws between the FBiH and the RS, within the FBiH
(between cantons, and between cantons and FBiH), and the lack of a comprehensive
law in this field at the state level. In order to illustrate the problem, we will mention
examples of cantonal solutions regarding the amount of compensation for maternity
leave as presented by ICVA in the aforementioned publication:

“— Canton Sarajevo legislation determines maternity allowance to 60% of the average sal-
ary in Canton Sarajevo. However, Canton Sarajevo adopted a Decree (Official Gazette
of Canton Sarajevo no. 13/08) where real average net salary of the Canton is decreased
by certain percentage (coefficient) in order to get a modified average net salary’ that
would be used for determining financial and other material benefits and which is
28.24% less that a real net salary in the Canton. In practice this means that women in
Canton Sarajevo receive compensations in the amount of 43% of the real average salary
in Canton Sarajevo. We are not aware if other cantons have adopted decrees’ by which
reduce the amount of average salary for calculation of social benefits.

- Zenica-Doboj legislation stipulates compensation of 80% of last 6 salaries of employed
mother (payment obligation of the Canton)..

- West-Herzegovina canton stipulates 70% of the average monthly salary in the past six
months. Contributions for health and pension-disability insurance shall be borne by
the employer with whom the woman-mother is employed, and this is an exception in
relation to other cantons.

- In Tuzla Canton at the end of 2006 a new law came into force where a maternity leave
should be paid in the amount of 90% of personal income earned average salary in the
period of 6 months before birth, but it cannot be below 30% of the average salary in the
Canton in that period. Payment contributions are borne by the employer, but Canton
will reimburse the cost.

- Una-Sana Canton foresees compensation in the amount of 50% of the employed women
in the past six months. Amount of compensation is determined for each woman-mother
separately, but the amount cannot be less that 50% of the average monthly salary in the
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Canton in that period. (Payment contributions are borne by the employer while the Social
Welfare Centre, after receiving funds from the competent Ministry, will reimburse cost)”.'®

As one might notice from the aforementioned cantonal provisions regarding
compensation for maternity leave, there is a significant difference amongst laws in the
cantons and in the Republika Srpska. Unfortunately, again this results in discrimina-
tion against women on maternity leave based on the territory in which the woman
exercising the right to maternity benefits resides (canton/entity). Therefore, there is
a need to urgently harmonize legislation in the territories of Bosnia and Herzegovina
in relation to maternity leave in order to remedy discrimination against women who
exercise this right in different cantons/entities, and in accordance with the provisions
of the Law on the Prohibition of Discrimination in BiH.

5.1.1.2. Prohibition of child exploitation

According to Article 15 of the LL of the FBiH and Article 14 of the LL of the
RS, in order to enter into an employment contract one must be 15 years of age and be
healthy enough to enter into a contract. Persons between 15 and 18 years of age cannot
perform jobs where there is a risk of sustaining injuries or endangering their health.
In addition, the LL of the FBiH under Article 36 and LL of the RS under Article 51
prohibit night work of minor employees, i.e. persons under 18 years of age. Family
Law of the FBiH and Family Law of the RS prohibit exploitation of children in all
forms (from sexual and other violence to economic exploitation of children). Thus,
the RS Family Law provides for the revocation of parental rights of any parent who:
implements physical or psychological violence against the child, sexually abuses a
child, exploits the child by forcing him/her to work excessively or to perform work
inappropriate for his/her age, leads a child to any form of socially unacceptable behav-
iour, etc.'”® The Family Law of the FBiH sets forth the duties of parents to their chil-
dren, and states that parents are obliged to protect a child, among other things, from:
robberies, thefts, prostitution, begging, all forms of juvenile delinquency, violence,
injuries, economic exploitation, sexual abuse and all other asocial phenomenon.'”!

In Concluding observations dated 21.09.2005, and upon reviewing a Bosnia
and Herzegovina report, the Committee on the Rights of the Child expressed concern
at the information that:

“(...) significant number of children, especially Roma, are living or working on the streets,

that the majority of these children are under 14, that most of them do not attend school
and nearly half of them appear to be ill. The Committee notes with concern that the work

189 ICVA (2010) “Implementation of the European Social Charter through legislation and practice
in BiH- II', available at: http://www.icva-bh.org/userimages/ESP%20II.doc, (accessed on
10.11.2010).

190 Article 106 of the Family Law of the RS
91 Article 134 of the Family Law of the FBiH



performed by these children is often harmful and exploitative and many of them are
compelled or forced to work.”*?

The Ministry of Human Rights and Refugees of BiH, in its 2™ through 4™
Reports delivered to the Committee, states that the State faces difficulties in resolving
the issue of forced child labour. In this case, the Ministry presents facts only as an
observer to the developments in the field, and not as institution that should insist on
resolving this problem. In its Report to the Committee, the Ministry presents devas-
tating statistics regarding the economic exploitation of children in Bosnia and Herze-
govina. According to the Multiple Indicator Cluster Survey (MICS) from 2006, which
the Ministry uses in its Report, almost 6% of children between the ages of 5 and 14 are
involved in some form of child labour (boys 7% and girls 4%). The same data indicates
that 5% of children of the same age are involved in some form of family business. The
Report states that about 6% of pupils who attend school are involved in some form of
child labour (9% in rural areas, 2% in urban environments)."”> Unfortunately, although
in its aforementioned concluding observations from 2005 the Committee expressed
concern regarding the exploitation of children, especially those who are begging, and
gave its recommendation for solving this issue, the Ministry in its 2009 Report to the
Committee states that the problem of children in the streets still is significant and
there are still a series of violations of child rights and child labour laws (although any
form of child labour is prohibited under law, and such conduct constitutes a criminal
offence). The Ministry, further, states in relation to economic exploitation and begging
in the streets:

“As we have reported, this problem is usually related to Roma population, even
though the phenomenon of forced labour and begging in the streets of children who are
not members of Roma population has become more common. For example, in November
2008, according to data from the Federal Police Administration, 121 violations related to
begging have been recorded. In relation to November 2007 when the number of offences
against public peace and order by begging of people of all age groups increased by 50
or 70.4%. At the level of Federation of Bosnia and Herzegovina, 888 juveniles prone to
begging have been recorded, mostly aged between 7 and 14-277; between 15 and 16-230,
between 17 and 18-192, and up to 7 years of age-100 children. In some cantons, such as
Sarajevo Canton, we may say that the statistics increased. Namely, the main problem is

192 Paragraph 65, Committee on the Rights of the Child, Review of the report that State parties
submit under Article 44 of the Convention-Concluding observations: Bosnia and Herzegovina,
adopted on 03.06.2005, UN doc. CRC/C/15/Add.260 21.09.2005, available at:

http://www.ombudsmen.gov.ba/materijali/preporuke/preporuke%20Un%20tijelima/04%20
CRC%20Zakljucna%20razmatranja.pdf, (accessed on 10.11.2010)

1% Ministry of Human Rights and Refugees BiH (2009). Combined Second, Third and Fourth
Periodic Report of Bosnia and Herzegovina in its implementation of the Convention on
the Rights of the Child. p. 46, available at: http://www2.ohchr.org/english/bodies/crc/docs/
AdvanceVersions/CRC-C-BIH_2_4.pdf, (accessed on 10.11.2010).
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that begging is still a major source of income for Roma families who are socially excluded
and extremely poor and this is their way of survival and struggle with extreme poverty.
Having this in mind, tightening of sanctions cannot provide desired results”’*!

Unfortunately, the problem of child exploitation in recent years has been rela-
tively ignored, although concrete action on the prevention of juvenile delinquency was
taken after a series of events that resulted in the death of a child. However, it is obvious
that economic exploitation of children is not on the agenda of priorities of authorities
in Bosnia and Herzegovina, since there is still no established effective system of child
protection and no prosecution of parents or other persons who exploit children for
monetary gain. Reports and studies carried out by non-governmental organisations
on child exploitation indicate any improvement, on the contrary:

“Data from the research carried out by non-governmental organisation “Zemlja djece”
from Tuzla say that between 100-200 children, of the age 7-16, on daily basis are exposed
to economic exploitation in bigger urban environments. Out of surveyed children of the
age between 7-16, 75% does not attend school and 25% has never been to school, not they
know how to read or write. Conditions under which these children live are extremely diffi-
cult. These children live in abandoned and destroyed buildings, improvised settlements.
Almost 90% of these children have no health insurance due which some 50% of them do
not feel well or are sick. About 30% are malnourished or anaemic. In most cases, neither
they nor their families are covered by the system of social protection and security.

The problem of economic survival involves the question of the state’s ability to
provide basic conditions for employment, and because of the inability to function at
minimum standards of social protection and security, we can conclude that the State
has failed to fulfil its obligations arising from the adopted international documents,
primarily the CESCR and Convention on the Rights of the Child. There is a need for
a systematic approach to the problem of child exploitation throughout Bosnia and
Herzegovina, one that coordinates the economic and social policies of all governments
in the state.

194 Tbidem, p. 47

%5 ICVA (2010) “Implementation of the European Social Charter through legislation and
practice in BiH - II; available at: http://www.icva-bh.org/userimages/ESP%201I.doc,
(accessed on 10.11.2010).
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Given the fact that substantial changes have not occurred in relation to the
state of affairs in 2008. when the previous Report was published, certain amendments
and normative changes which have been made can be viewed at:

http://www.ljudskaprava.ba or at: http://opservatorij.wordpress.com in the

section “PRAVO”.
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Human Rights: Special Topics

PROBLEMS REGARDING
CONSTITUTIONAL FRAMEWORK IN BIH
AND ITS (NON) IMPLEMENTATION

1. INTRODUCTION

Even fifteen years after the war ended in Bosnia and Herzegovina (BiH), the
country did not succeed to provide basic citizens rights, in accordance with the obliga-
tory international human rights standards and democratic relations. A primary reason
for this situation is the fact that the Constitution of the BiH, as part of the General
Framework Agreement for Peace in Bosnia and Herzegovina (Dayton Agreement)’, is
not being implemented and interpreted in a way that would enable development of the
society to that end. Further, there have been no changes to constitutional provisions
which, obviously, are not in accordance with the international conventions in the field
of human rights that Bosnia and Herzegovina is obliged to fulfil.

In an effort to end a perennial war and reach agreement between different polit-
ical options, the Constitution of the BiH incorporated certain solutions that empha-
size protection of the interests of constituent peoples while neglecting the interests of
other peoples and rights of all citizens, which is a basic principle of modern demo-
cratic society. Moreover, this system does not even provide equality of all members of
constituent peoples on the entire territory of BiH. Furthermore, selective and incon-
sistent interpretations of constitutional provisions by certain political elites violate the
basic principles proclaimed in constitution, which prevents development of BiH as a
democratic society.

! The General Framework Agreement for Peace in Bosnia and Herzegovina, signed on 14.12.1995
in Paris, contains 11 Annexes from which the Annex 4 is the BiH Constitution, available on
the Internet page of the Office of High Representative for BiH, http://www.ohr.int/dpa/default.
asp?content_id=380
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This text provides a brief overview of basic characteristics of the constitutional
set up of BiH, i.e. the structure and functioning of the key governmental institutions
and a few consequences resulting from such system by analyzing government forma-
tion after the last general elections (2010) and the current issues in the field of judiciary.

2. CHARACTERISTICS OF THE CONSTITUTIONAL SYSTEM IN BIH

The Dayton Agreement, before all, had priority to end the perennial war in BiH,
without defining its causes and the character. Solutions contained in the Agreement
are the result of compromise between warring parties. The International Community
tried to lay foundation for constituting the BiH as a modern European democratic
state that functions in accordance with law and which should ensure highest standards
of human rights. It was expected that the BiH Constitution, that represents only one
part of the Agreement (Annex 4) and gives basis for further structuring of a demo-
cratic government, would in the meantime advance through prescribed amendment
procedure by democratically elected authorities, and as such would not serve as long
term solution.

The Constitution of BiH reaffirms international-legal continuity of the Republic
of Bosnia and Herzegovina under current name of Bosnia and Herzegovina, with
the modified internal state structure. In accordance with Article I/3 of the Constitu-
tion, Bosnia and Herzegovina consists of two entities: the Federation of Bosnia and
Herzegovina (FBiH) and the Republika Srpska (RS). Further, distribution of respon-
sibilities between the BiH institutions and the entities was set. As a starting point,
an assumption of responsibility in favour of the entities was incorporated, while the
BiH institutions were given a limited number of express responsibilities. The Consti-
tution leaves a possibility of expanding the responsibility of BiH institutions on three
grounds: when entities agree on transfer of certain responsibilities, when there is a
need to comply with the implementation of Annexes 5 through 8 of the Agreement
or when it is necessary to preserve the sovereignty, territorial integrity and political
independence of the BiH.? Based on the Dayton Agreement another territorial unit
was created — District Bre¢ko BiH.?

2 Article I11/5 of the Constitution of BiH.

? In accordance with Article V of the Annex 2 of the Dayton Agreement, parties have agreed to
binding arbitration of the disputed portion of the Inter Entity Boundary Line in the Brcko area.
On 05.03.1999, the Arbitral Tribunal issued the Final Award establishing Br¢ko District under
the exclusive sovereignty of Bosnia and Herzegovina. Based on this decision the Supervisor for
Brcko District passed a Statute of Br¢ko District that came into force on 09.03.2000 (“Official
Gazette of Br¢ko District”, no.1/100). More on the issue available on http://www.ohr.int/ohr-
offices/brcko/ (visited on 11.11.2011). In order to end the authorities of the Arbitral Tribunal,



The organization of the entities the FBiH and the RS is regulated by their
Constitutions dated before signing of the Dayton Agreement. Those are two concep-
tually different documents, noting that the Constitution of the FBiH adopted in 1994
had established federal structure with ten cantons, while on the other hand the Consti-
tution of RS was adopted in 1992 as the “constitution of a separatist entity claiming
to be independent state”* Therefore, the Constitution of BiH envisages obligation that
within three months from its entry into force entities amend their respective constitu-
tions and ensure their conformity with BiH Constitution.”

But, even fifteen years after, the uniqueness of the legal system has not been
ensured through aforementioned conformity of the entity Constitutions with the BiH
Constitution. Moreover, neither the Constitution of the BiH is implemented consis-
tently and is often interpreted in accordance with the interests of certain political elites.
Also, adequate steps have not been taken towards the improvement of constitutional
system in accordance with the modern democratic principles. Aforementioned has
negative effect on efficient state functioning and fulfilment of international obliga-
tions, especially on those related to the Euro-Atlantic integration process.®

The main obstacle to the functioning of the state in accordance with democratic
principles and human rights standards is the fact that BiH Constitution focuses on the
protection of collective interests at the expense of the individual rights, which is reflected
in the structure and functioning of government authorities, primarily at the state level,
but also at the entity level. Inconsistent implementation and different interpretations of
constitutional provisions by certain political actors contributes to such situation, which
results in inadequate protection of the interests of the constituent peoples.

2.1 Structure of the Government institutions and
a method of election under the BiH Constitution

As already mentioned in the structure and functioning of government institu-
tions, the Constitution of the BiH favours representation and protection of collective
interests of the constituent peoples over citizens’ representation. This system excludes

the BiH Constitution, in prescribed procedure, was amended with the Amendment I to the
BiH Constitution (“Official Gazette BiH”, n0.25/09).

Opinion on the Constitutional situation in Bosnia and Herzegovina and the powers of the High
Representative adopted by the Venice Commission’ no. CDL-AD (2005) 004 Paragraph 4 and 5
Venice, 11.03.2005. available at http://www.venice.coe.int/docs/2005/CDL-AD(2005)004-bos.
asp (accessed on 01.10.2011).

> Article XII/2 and Article I11/3.b) of the Constitution of BiH

European Commission, Bosnia and Herzegovina 2011 Progress report, Brussels, 13.10.2011,
no. SEC(2011)1206, available at http://www.dei.gov.ba/dokumenti/?id=8562 (accessed on
10.11.2011).
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protection of interests of the “Others” - non-constituent peoples and national minori-
ties, and fails to provide full equality of all members of constituent peoples, as the
ethnic representation ties with entity belonging. Equality of all members of constit-
uent peoples is not even ensured in the whole state territory despite that fact that
this principle is guaranteed under the Constitution of the BiH and confirmed by the
Constitutional Court of BiH.

The mentioned constitutional solution has enabled systemic discrimination, so the
European Court of Human Rights in decision in the case Sejdi¢ and Finci v. BiH’ has
found that provisions of the Constitution of BiH dealing with elections of the members of
the BiH Presidency and delegates of the House of Peoples of the Parliamentary Assembly
of BiH are discriminatory, because they prevent the members of the “Others” to be repre-
sented in those bodies. In addition, noted was discrimination in relation to the possibility
of electing members of the constituent peoples from the territory in which they are not
a majority to mentioned bodies, respectively Serbs that reside outside of the RS territory,
and Croats and Bosniaks with residence outside of the FBiH.

Such election set up within the constitutional and election systems violates the
international standard that ensure general and equal election rights that are guaran-
teed under the Constitution of the BiH, while integral expression of will, equally by
all citizens and by all constituent peoples, was prevented. Despite the fact that quota
system in filling certain power structures is accepted in multiethnic states,® the same
one does not function in a way that it is expected that citizens vote primarily according
to their ethnicity as it is the case in BiH. In addition to the European Court in the Sejdi¢
and Finci case, many other relevant international bodies have pointed out to these
shortcomings.” However, despite this, there were no changes made to the mentioned
constitutional arrangements that are contrary to the International human rights stan-
dards although the BiH Parliamentary Assembly has initiated certain activities in this
direction.' It is essential to mention that problem in implementing the judgment

7 AP no. 27996/06 and 34836/06 from 22.12.2009, available at http://www.mhrr.gov.ba/ured_
zastupnika/novosti/?id=1008 (accessed on 10.10.2011). More on the judgment in Edin Hodzi¢
and Nenad Stojanovi¢ publication, New-old constitutional engineering (ANALITIKA Centre
for Social Research, Sarajevo 2011) available at www.analitika.ba (accessed on 15.09.2011).

E.g. Belgium and Switzerland.

® UN BiH and UN OHCHR, Compilation of recommendations of the UN Human Rights
Bodies, Bosnia and Herzegovina, p. 5-8, Opinion on the Constitutional Situation in Bosnia and
Herzegovina and the Powers of the High Representative by the Venice Commission, op.cit.

10 The Parliamentary Assembly of BiH established Joint Ad Hoc Committee of both Houses for
the implementation of Judgment of the European Court of Human Rights in the case Sejdi¢
and Finci vs. BiH (Conclusion on the appointment of the committee published in the “Official
Gazette of BiH”, no. 81/11 from 11.10.2011)" The task of the Committee is to prepare proposed
amendments to the BiH Constitution and submit them into parliamentary procedure by
30.11.2011, further by 31.12.2011 the Committee shall prepare Proposed Law on Changes and



of the European Court of Human Rights arises due to conflict of two constitutional
concepts: Dayton concept which favours collectivity through constituent peoples and
the European Convention that insists on citizens’ equality and prohibition of discrimi-
nation of all kinds.

2.1.1 The work of governmental institutions in BiH
and protection of collective interests

The concept of protecting the interests of constituent peoples is reflected
through appropriate representation and presentation of those peoples in the govern-
mental institutions in the BiH. In addition, the concept includes certain protective
mechanisms in decision making in BiH representative bodies. However, these mecha-
nisms do not always function in accordance with their purpose and often turn into
their opposite - blocking the decision-making process."!

It is, above all, the mechanism of protection of vital national interest of constit-
uent peoples in decision-making process in the House of Peoples of the BiH Parlia-
mentary Assembly.'? This mechanism has been established in order to ensure that no
decision of vital national interest is taken in contravention to interests of any of the
constituent peoples. Namely, within the parliamentary procedure each of the caucuses
of the constituent peoples in the House of Peoples may, by the majority vote of the
delegates in the respective caucus, declare any proposed decision to be destructive of a
vital national interest of the respective people. The majority of each caucus of constit-
uent peoples must agree with this in order for the proposed decision to be rejected.
If any of the caucuses oppose the objection, then the positions shall be harmonized
within a joint commission of all caucuses. In the event that process of harmonization
fails, the matter shall be referred to the Constitutional Court of BiH for a review of
“procedural regularity”"’. It is important to mention that BiH Constitution does not
give a definition of vital national interest. Therefore, it is left to the Constitutional
Court of BiH to interpret this term on a case-by-case basis.'"* On the other hand,
attempt to define vital national interest that is made in entity constitutions did not give
expected results because determination of such interest was done extremely extensive.

Amendments to the Election Law of BiH. However, reaching of a minimum consensus is still
questionable. Even if there is a consensus reached, it seems that those will be only a minor
changed that would formally but not substantially comply with the judgment.

Also see Opinion on the Constitutional Situation in Bosnia and Herzegovina and the Powers of
the High Representative by the Venice Commission, op.cit.

This mechanism was incorporated to decision making process in entity and cantonal
representative bodies, and Mostar City Council

3 Article IV/3.e) and f) of the Constitution of BiH

Steiner, Ademovi¢, Constitution of Bosnia and Herzegovina Commentary (Konrad Adenauer
Stiftung, Sarajevo 2010), p.629.
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Besides the mentioned mechanism of protecting the interests of constituent
peoples in decision-making process in the Parliamentary Assembly of BiH, the Consti-
tution of BiH provides a system of protecting entity interest through so called entity
voting where in addition to simple majority, required is a certain number of votes
from each entity."> Namely, in both Houses of the Parliamentary Assembly of BiH, as a
regular way of decision making, the rule is established so that majority of present and
voting is required to adopt a decision with a provision that the majority must include
at least one third of the votes from each entity. If the entity voting requirement is not
met, the Speaker and two Vice-Speakers of the House shall attempt to reconcile the
views. If they fail, then a new vote shall take place in the session of the House. This
time decision shall be considered as adopted if majority of present vote, provided that
dissenting votes do not include two-thirds or more from each entity.

This mechanism is particularly used in decision-making process in the House
of Peoples where practically only three delegates out of 15 in the House can, without
any explanation and without any criteria, block the decision-making process, as very
often happens and practically it becomes used instead of mechanism of protection of
vital national interest.'® Aforementioned ways of deciding is very often used for the
purpose of blocking the very same process that have negative consequences, not only
for the members of certain constituent peoples, but also for all citizens of BiH, because
it blocks decision-making on important reforms which, above all, are necessary for
BiH to its European path.

The equality of both, the constituent peoples and individuals can not be
achieved in entities in a way that is provided under the BiH Constitution. In fact, the
entity’s constitutions, despite the intervention of the Constitutional Court of BiH and
the High Representative are still not consistent with the Constitution of BiH, although
it is a strict constitutional obligation. This also applies to the implementation of the
Decision of the Constitutional Court of BiH from the year 2000"” in public known as
the Decision on constitutionality of peoples throughout the territory of BiH.

Specifically, the entities have only partially fulfilled their obligations from the
mentioned decision.'® For example, the established Council of Peoples of RS is not

15 Article IV/1, IV/2 and IV/3.d) of the Constitution of BiH

The problem of the voting was also pointed out in a study, Decision making process in the
Parliamentary Assembly of Bosniaand Herzegovina, Konrad Adenauer Stiftung, Representation
office in Bosnia and Herzegovina Sarajevo, May 2009), p. 88 — 90 and p. 93. Namely, out of 260
rejected proposals and draft laws in the period 1997 — 2007, 156 were not adopted because of
insufficient support of MP’s from one of the entities. On the other hand, in covered period, the
institute of protecting the vital national interest was used only four times.

17 Partial Decision number U-5/98 “Official Gazette BiH”, no. 23/00 from 14.09. 2000, also available
at web site of the BiH Constitutional Court: www.ccbh.ba/bos/odluke/index.php?src=2

In some parts the same was done by the High Representative, although it was not done in
consequent and symmetric way in both Entities. See, Kasim Trnka, Constitutional Law, second



equal to the House to the National Assembly as is the case with the House of Peoples
towards the House of Representatives in FBiH Parliament. In the FBiH, legislative
power is exercised by both, the House of Representatives and the House of Peoples
unlike in the RS where Council of Peoples decides only on issues related to vital
interest of constituent peoples."

Unlike the Constitution of BiH, the entity constitutions contain the definition
of vital national interest which is referred to extremely broadly and practically left
to arbitrary assessment of political elites.”” Namely, entity constitutions stipulate that
the vital national interest include, along with the enumerated issues, all other issues if
2/3 of one of the constituent peoples’ caucus deems so.*! This practically means that
anything can be declared as a vital interest of constituent people.

Additional problem arises due to the fact that prescribed procedure for protec-
tion of vital national interest under the RS Constitution is not respected by the Consti-
tutional Court of RS, which in its Rules of Procedure stipulates that a decision on
the merits which approves a vital national interest requires a two-third majority of
the members of the Council for Protection of Vital Interest before this Court, which
has seven judges.” This was done contrary to explicit constitutional provision which
stipulates that votes of only two judges are enough for the Court to decide on the
vital national interest.”® This deliberate violation of the constitutional provisions by
the institutions that should uphold the Constitution and ensure the constitutionality
of legal acts brings into question equality of Bosniaks and Croats in Republika Srpska.
Therefore, it is really rare that mentioned Council adopts request for protection of vital
national interest.**

Within the organization of executive power, in the RS, beside a strong function
of the President, with regard to election and authority, established are two Vice-Presi-
dents of RS, but they are not entrusted with any authority, unlike in the FBiH where on
most important issues the President decides in consent with both Vice-Presidents.”

changed and amended edition, (Sarajevo, Faculty of Public Administration Sarajevo 2006), p.
300-305, 314-320 and 326-327.

Kasim Trnka, et.al., Constitution of Federation of Bosnia and Herzegovina, Constitution of
Republika Srpska, European Charter of Local-Self Government, Commentary (Civil Society
Promotion Centre, 2004), p.134-138.

Decision making process in the Parliamentary Assembly of Bosnia and Herzegovina, op.cit., p. 94.

2l Amendment XXXVII to the FBiH Constitution’ “Official Gazette FBiH”, n0.16/02 and
Amendment LXXVII to the RS Constitution, (“Official Gazette of RS”, no. 21/02).

22 Article 52 Rules of Procedure of the RS Constitutional Court (“Official Gazette of RS>, no.
29/05).

2 Amendment LXXXII to the RS Constitution (“Official Gazette of RS, no. 21/02).
24

20

Decision making process in the Parliamentary Assembly of Bosnia and Herzegovina, op.cit., p. 94.

%> Kasim Trnka, et.al., op.cit., p.153-161.
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Therefore, mentioned examples show that there is no political will, particularly
by the RS, to ensure equality of constituent peoples throughout BiH. Practice of the
Constitutional Court of RS proves that primacy is given to protection of interest of
the constituent people that makes majority of population of that entity. This favours
ethnic homogenization and block all attempts to establish equality of all peoples
across the state which is contrary to the above decision of the Constitutional Court of
BiH according to which “.. recognition of the constituent peoples and constitutional
principle that lies behind-the principle of collective equality, impose an obligation
on entities not to discriminate, primarily, those constituent peoples who, in reality,
are in a minority position in appropriate entity”. Further, the Constitutional Court of
BiH finds that “..despite territorial arrangement of the Bosnia and Herzegovina by
establishing two entities, this territorial arrangement can not serve as constitutional
legitimacy for ethnic dominance, national homogenization or the right to maintain
the effect of ethnic cleansing”?® The significance of this decision is that with its full
implementation ensured would be equality of all members of constituent peoples
throughout the territory of BiH, which would contribute to promotion of individual
human and civil rights.

This constitutional and legal framework that gives primacy to collective inter-
ests, and selective application of certain provisions concerning the protection of those
interests; have had negative impact on the forming and functioning of government at
state and entity level, and led to problems in the functioning of the judicial authorities.

2.2 The formation of the legislative and
executive authorities in the BiH

The presidential and the parliamentary elections in the Bosnia and Herzegovina
were held on 3 October 2010. The election results made significant changes compared to
previous elections. Namely, this time it was obvious that a significant number of people
left the circle of ethnic divisions and gave vote of confidence to multiethnic option
through the Social Democratic Party BiH (SDP BiH) which in total achieved best elec-
tion results”, but resulted in great difficulties in forming government. National parties,
which so far were leading the government, could not cope with the new election results.
Again, they insisted on concept of the “legitimate representatives of the constituent
peoples” in which only the national parties are exclusive owners of that legitimacy, even
though the Constitution of BiH does not recognize such category. This was the stum-
bling block in forming both the legislative and the executive power, especially in the
FBiH and at the state level. Instead of seeking a way within the existing constitutional

% Decision number U-5/98, op.cit., paragraphs 59 and 61.

27 Central Election Commission BiH, www.izbori.ba.



framework and acting in the interest of all the citizens of the BiH, the constitutional
provisions concerning ethnic representation were more rigidly interpreted.

This situation resulted in enormous delays in government formation at the level
of the FBiH, and the total blockade of the formation of the Council of Ministers of the
BiH. Delay of more than a year is contrary to all democratic principles which require that
government is formed soon after publication of final election results. This, before all, is the
obligation of those political parties that have received greatest confidence from citizens.

2.2.1 Government formation in the FBiH

Delays in the government formation occurred primarily in the FBiH. Reason
behind is behaviour of political parties with national prefix, primarily HDZ BiH and
HDZ 1990 which showed no readiness to respect the will of the citizens expressed
during last elections and act in accordance with democratic principles and principles
of the rule of law, i.e. to act in accordance with constitutional and legal provisions.

In accordance with the constitutional provisions, the House of Peoples of the
FBiH Parliament shall be convened for the first time no later than twenty days after
the cantonal legislature is elected,”® and they shall be formed within ten days after
the results of the election have been promulgated.?’ According to this, the House of
Peoples had to be formed on 02.12.2010 but it did not happen. In addition to delays
in formation of the cantonal legislative bodies, the main cause of the crises were
blackmails of two HDZ, who did not want to fill seats in the House of Peoples and
appoint delegates from three cantons in which they have electoral majority® due to
their opinion that they were the only legitimate representatives of Croat people hence
all Croat seats should belong to them.’® This situation was rather worrying because
a deadline for the FBiH budget adoption was approaching.** Without adopting the

28 Article IV/A.2.10 of the FBiH Constitution.

2 Article V/2.5. of the FBiH Constitution

30" Posavina Canton, West-Herzegovina Canton and Canton 10.

3L Radio Sarajevo, 23.12.2010 “Two HDZ’ are only legitimate representatives of Croat people”,

after the session of the HDZ 1990 Main Board in Vitez, “a meeting between presidencies of
HDZ 1990 and HDZ BiH was held during which confirmed was earlier agreement between
the two parties and further implementation of the agreement was agreed for all authority
levels. According to Dragan Covi¢, as of today there shall be no new appointments, at any
level, without consent from the presidencies of both parties. These parties remain at position
that there shall be no authority formed without their participation, because they are, according
to their opinion, only legitimate representatives of Croat people. Available at http://www.
radiosarajevo.ba/novost/39958dva-hdz-a-jedini-legitimni-predstavnici-hrvatskog-naroda
(accessed on 17.10.2011).

The Law on Budget in Federation of Bosnia and Herzegovina (“Official Gazette FBiH”, no.
19/06, 76/08, 05/09, 32/09, 09/10, 51/10, 36/10 and 45/10) stipulates that the budget for
following fiscal year has to be adopted by 31. December of the current year, and in case that the
budget is not adopted before an new fiscal year, the Parliament is obliged to adopted a Decision
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budget there would have been a full financial and social collapse of this entity, and
in particular, the vulnerable categories of citizens whose survival depends on social
benefits from the budged would be threatened.

Lengthy negotiations that in the end were led under the auspice of the OHR
had no positive outcome.” Therefore, the parties gathered around the SDP platform,
those that have majority in the House of Representatives and the House of Peoples
started forming the federal authorities.** Namely, this move was not in conflict with
the FBiH Constitution,” nor with democratic principles by which parties that have
simple majority in the parliament have an obligation towards citizens to form the
government.

As a result, on 17.03.2011 a constitutive session of the House of Peoples of
FBiH was convened and was attended by most delegates which presented a sufficient
number to adopt valid decisions. During the session, among others, adopted was a
Decision on appointing a President and Vice-Presidents of FBiH as well as a Prime
Minister, Deputy Prime-Minister and ministers in the FBiH Government.*

Immediately after this session, previous FBiH President Borijana Kristo and
Deputy Prime-Minster Vjekoslav Bevanda sent a request to the Constitutional Court
of FBiH to determine the constitutionality of the inaugural session of the House of
Peoples of FBiH and certain acts passed by the House. However, without waiting for
decision from the Constitutional Court of the FBiH on the aforementioned matter, the
Central Election Commission BiH (CEC) at its session held on 24.03.2011 adopted
a decision by which, among others, determines that elections for House of Peoples
of the FBiH Parliament were not conducted in all ten cantons in accordance with

on Temporary Financing, while the budget for current year must be adopted at the latest on 31
March.

* Dnevnik.ba 16.03.201 “Covi¢: The situation in BiH will destabilize, Tihi¢ and Hadzi¢: Two HDZ’s
demanded all Croat posts”, http://staticl.dnevnik.ba/novosti/bih/od-16-sati-nova-runda-
pregovora-izme%C4%91u-tihi%C4%87-i-lagumd%C5%BEije-te-%C4%8Dovi%C4%87-i-
ljubi%C4%87 (accessed on 01.10.2011).

'SDP and SDA are forming the government: All BiH citizens became hostages of
irresponsible and unconstitutional politics of two HDZ’s”, SDP BiH and SDA informed
today that, after two HDZ’s refused the principle on division of Croat positions in legislative
and executive authorities, they will form the Government in Federation of BiH with other
platform parties. These parties, in separate press releases, state that this was necessary “in
order to prevent damages of not adopting the budget and cease a many month old blockade
by two HDZ’s” 06.03.2011, internet portal 24sata.info, http://www.24sata.info/mobile/vijesti/
politika/57819-SDP-SDA-formiraju-vlast-Svi-gradjani-BiH-postali-taoci-neodgovorne-
neustavne-politike-dva-HDZ-.html (accessed on 20.09.2011)

5 Article IV/A 6.19 of the F BiH Constitution stipulates: “Other decisions shall be taken by a
simple majority in each House except as otherwise provided in the Rules of that House or in
this Constitution”

3 Appointment Decisions published in “Official Gazette of FBiH”, no. 12/11.
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the provisions of the Election Law of BiH, therefore no conditions were met for its
constitution.

After this CEC’s move, a sharp reaction came from the OHR who passed an
Order to temporarily suspend certain decisions of the CEC adopted at its 21* session
on 24.03.2011, and any proceedings concerning said decisions. The OHR has estab-
lished “that until the Constitutional Court of the Federation of Bosnia and Herze-
govina pronounces itself on the matter, it is imperative to preserve the stability and the
functioning of the institutions, to provide legal certainty, and to ensure the smooth
functioning of the authorities of the Federation of Bosnia and Herzegovina for the
benefit of all its citizens” OHR further said that with mentioned decisions by the CEC,
this body, inter alia, “touches upon issues which arise under the Constitution of the
Federation of Bosnia and Herzegovina and therefore may be subject to the jurisdic-
tion of the Constitutional Court of the Federation of Bosnia and Herzegovina and
therefore go beyond the Election Law of Bosnia and Herzegovina”. After this Order
from the OHR, requests that were sent to the Constitutional Court of FBiH were with-
drawn, therefore the Court could not pronounce itself on the constitutional matter,
and the OHR decision remained unchanged.

2.2.2 Establishing the State level authority

Abovementioned reasons for problems in forming the authority in Federa-
tion BiH also reflected at the state level. Again, the main Croat parties challenged the
legitimacy of the elected member of the BiH Presidency from the Croat people, SDP
candidate Zeljko Komsi¢.” Due to delays in formation of the House of Peoples of the
FBiH Parliament, the House of Peoples of the BiH Parliamentary Assembly was only
formed on 09.06.2011.

The same problem arose with the appointment of the Chairman of the Council
of Ministers of BiH where beside Croat parties, strong support to the same politics
came from representatives from SNSD,?® a party with the best election results in RS.

% “We condemn and reject the harsh oppression of the electoral will of Croat people in Bosnia

and Herzegovina declared at the last General Election in October 2010, where for second
consecutive time Bosniak votes disabled election of legitimate Croat member in the Presidency
of Bosnia and Herzegovina, Resolution of Croat Peoples Assembly, 19.04.2011 in Mostar,
available at HDZ 1990, http://www.hdz1990.org/vijesti/rezolucija-hrvatskog-narodnog-
sabora/ (accessed on 01.10.2011).

Dnevnik.ba: “Majki¢: Position of CoM Chairman belongs to legitimate Croat representatives’,
23.05.2011, - “Majki¢ reminded of a joint position of SNSD, SDS, HDZ 1990 and HDZ BiH
that post of Chairman of the Council of Ministers should belong to somebody from Croat
people” “The post of the Chairman of the Council of Ministers belongs to representatives of
Croat people, to those that have the legitimacy of Croat people”, said Majki¢ and added that
election of ministers and deputy ministers should be an agreement between political actors’.
http://www.dnevnik.ba (accessed on 01.10.2011).
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Namely, Slavo Kuki¢, a SDP candidate for the Chairman of the Council of
Ministers of BiH, did not receive required number of votes in the House of Repre-
sentatives of the BiH Parliamentary Assembly. On the session held on 29.06.2011 he
gained support of simple majority (21 vote) but did not get necessary entity vote.”
Such outcome of the vote was expected, having in mind the Opinion of the Commis-
sion for preparing elections of Council of Minsters who by most votes was not in
favour of Slavo Kuki¢, respectively the Commission did not give recommendation
to the House of Representatives for his appointment.* Among the reasons for with-
drawing the support to this candidate following justification was given “there is no
will of majority of Croat people for his candidacy, therefore he has no legitimacy to
represent Croat people as Chairman of the Council of Ministers”, and that there was
outvoting of Serb member of the BiH Presidency when appointing a candidate. They
expressed “particular dissatisfaction with the position of Mr. Kuki¢ by which “entity
voting” should be abolished from the House of Representatives and moved to House
of Peoples of the Parliamentary Assembly of Bosnia and Herzegovina”

Meetings among six political parties whose representatives are members of
Collegiums of both Houses of the BiH Parliamentary Assembly continued but without
success. The Constitution and law have no solution for such situation and they do not
foresee a possibility of snap elections. Having this in mind the only possibility is that
current Council of Ministers continues to work in technical mandate, until the next
elections that would be in three years, which will certainly create difficulties in passing
laws and making necessary decisions in Parliamentary Assembly of BiH because there
is a different ratio of political power in these two bodies. Such situation will further
hamper progress in necessary reform processes.

Such irresponsible behaviour of the elected representatives of citizens of Bosnia
and Herzegovina directly violates, above all, basic political rights, rights of citizens to
participate in exercising power, and will adversely affect the state on its path to EU and
NATO because of the failure to implement key reforms necessary for this progress.
Above mentioned was also stated in Peace Implementation Council Steering Board
Communiqué from 07.07.2011.*

3 Article IV,3.d) of the BiH Constitution.

0 Committee for Preparation of Election of the Council of Minsters of BiH, Opinion on the

candidacy of Slavo Kuki¢ for the post of the Chairman of the Council of Ministers of Bosnia and
Herzegovina, dated 24.06.2011 available at http://www.parlament.ba (accessed on 01.10.2011).

1 Beside other, the Communiqué of the Peace Implementation Council from 07.07.2011

emphasizes: “The PIC SB is gravely concerned at the fact that political leaders in BiH seem
so little troubled by these consequences, and it calls upon them to put the interests of the
country and its citizens first and to engage in serious dialogue, in a spirit of compromise and
in accordance with the requirements of the General Framework for Peace (GFAP) to enable
the appointment of a broad based state-level government without further delay. The political
leaders should act in a way that inspires the young generation rather than disenchant them.”
Available at: www.ohr.int (accessed on 01.10.2011).



It is obvious that will of citizens expressed in last elections was fully neglected
which is contrary to all democratic principles. In the very negative context advantage
was taken from all weaknesses and vagueness of the constitutional framework,
while democratic principles that ought to be observed and used to overcome these
ambiguities are completely ignored. This showed unwillingness to give up the constant
primacy of individual national interest that needs to be protected only by “legitimate
representatives” of that people against the protection of interests of democratic,
European state and its citizens.

2.3 Influence of the constitutional framework
on the independence of judiciary

Characteristics of the constitutional framework prevent the functioning of judi-
ciary in accordance with the democratic principles and the rule of law. The rule of law,
among other, as fundamental pre-requisite for successful functioning of democratic
society, entails judicial independence and human rights protection.** No state that has

no independent judiciary is able to guarantee basic rights of individuals and protect

them from arbitrary government. **

Relevant international standards require that domestic system of judicial inde-
pendence must be guaranteed at the highest level, in the constitution itself.* Basic
aspect of judicial independence implies independence from legislative and executive
authority, to the extent permitted by the nature of the legal system and legal tradi-
tions of individual countries.*” Besides appointment of judges, the system of financing

2 Opinion no. 1 (2001) of the Consultative Council of European Judges (CCJE) for the attention of
the Committee of Ministers of the Council of Europe on standards concerning the independence of
the judiciary and the irremovability of judges, 23.11.2001

# Article 6 of the European Convention for the Protection of Human Rights and Fundamental

Freedoms stipulates that everyone is entitled to “a fair and public hearing within a reasonable
time before independent Court” According to Venice Commission “independence of the
judiciary has both an objective component, as an indispensable quality of the Judiciary as such,
and a subjective component as the right of an individual to have his/her rights and freedoms
determined by an independent judge. Without independent judges there can be no correct
and lawful implementation of rights and freedoms”. Venice Commission, The Report on the
independence of the judicial system, Part I: Independence of Judges, adopted on 82" Plenary
session in Venice on 12-13.03.2010 no. CDL-AD(2010)004.

* Recommendation R (94) 12 of the Committee of Ministers of the Council of Europe to member
states on the independence, efficiency and role of judges (principle I.2.a) from 13.10.1994. Also
see, Basic Principles on independence of judiciary (UN 1985).

*> Venice Commission, Judicial Appointments, adopted by the Sub-commission on the Judiciary

in Venice on 14.03.2007, no. CDL-JD(2007)001rev, paragraphs 4-5. It is desirable that every
country establishes independent body, which will be in charge of appointments and dismissal
of judges. According to Opinion 1 (2001) CCJE, “every decision relating to a judge appointment
or career should be based on objective criteria and be either taken by an independent authority
or subject to guarantees to ensure that it is not taken other than on the basis of such criteria“
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judiciary has direct influence over judicial independence. Although in many countries
financing of judiciary, as well as other institutions, is subject to political decision, it is
necessary to keep the independence of judiciary as much as possible.*®

In BiH there are basic prerequisites for exercising judicial independence, but
thereis alack of democraticambient. Although judicial independence is not mentioned
explicitly in the BiH Constitution, the overall constitutional concept suggests so. Thus,
the 15 most important international documents on human rights set in Annex 1 of the
BiH Constitution are directly applied, while general rules of international law consti-
tute binding source of constitutional law. The judicial independence is guaranteed
under Article II of the Constitution, which deals with human rights and fundamental
freedoms, including, particularly, European Convention on protection of human
rights and fundamental freedoms which is directly applied and has priority in relation
to domestic laws. However, in Bosnia and Herzegovina there are many obstacles on
the path towards strengthening judicial independence and establishing better mecha-
nisms in human rights protection. Problems that were highlighted above regarding
the functioning of legislative and executive branches are also present in the context
of the judiciary. Specifically, in addition to deficiencies in the constitutional frame-
work, even the implementation of relevant provisions do not go in favour of protecting
human rights of all citizens, but preference is given to collective and territorial inter-
ests. In support, the European Commission 2011 BiH Progress Report states that the
independence of judicial system is not yet ensured which represents an issue of serious
concern, and as the key challenge to proper functioning of the overall judicial system
emphasized was its complexity of four separate judicial systems.*

2.3.1 High Judicial and Prosecutorial Council of BiH

Establishment of the High Judicial and Prosecutorial Council of BiH (HJPC),*
responsible for the selection of judges and prosecutors and disciplinary measures
against them, significantly contributed to the independence of the judiciary in the
BiH. Thus, the selection of judges and prosecutors was put under jurisdiction of the
independent body recruited from judicial and state institutions, while criteria for
exercising judicial functions are the same for judges and prosecutors in BiH.*

4 Therefore, the Venice Commission recommends: “Decisions on the allocation of funds to

courts must be taken with the strictest respect for the principle of judicial independence
and the judiciary should have an opportunity to express its views about the proposed budget
to parliament, possibly through judicial council”. Venice Commission, The Report on the
independence of the judicial system, Part I: Independence of Judges, adopted on 82" Plenary
session in Venice on 12-13.03.2010 no. CDL-AD(2010)004, paragraph 55.

European Commission, Bosnia and Herzegovina 2011 Progress report, op.cit. footnote 6

48 HJPC was established in 2004. See, Law on the HJPC, (“Official Gazette of BiH”, number 25/04,
93/05, 15/08 and 48/07), available at http://www.hjpc.ba/ (accessed on 16.10.2011).
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Although there are certain problems related to the structure and functioning of
the HJPC,*® most complaints in this regard are unfounded and represent an attempt
of certain political circles to nullify positive results of previous reform which aimed at
establishing independent and efficient judiciary. First of all, there is a request to estab-
lish high judicial and prosecutorial council at the entity level, whereby the jurisdic-
tion of the HJPC BiH would be limited to the Court and Prosecutors Office of BiH.>!
As the main argument for this initiative mentioned was a view that the judiciary is
the sole responsibility of the entities.”* Not only that this is incorrect and a restrictive
interpretation of the BiH Constitution, but it also ignores the fact that the entities
have consented to the establishment of HJPC at the state level in accordance with the
Article III item 5 of the BiH Constitution.”

Further, an attempt to restore responsibilities in the field of judiciary to the
entity level is visible from the new draft Law on Courts of Republika Srpska, where
certain law regulated responsibilities of the HJPC are being transferred to the Ministry
of Justice.”* Instead of working on improvement of judiciary, this attempt seriously
undermines the system that provides minimum guarantee for the protection of an
independent and efficient judiciary.

2.3.2 Financing

The way of financing judiciary represents one of the key elements in judicial
independence. The importance of ensuring financial means to judicial institutions>
was mentioned by European Commission reiterating that “independence, efficiency,
impartiality, accountability, and professional judiciary” cannot be fully achieved
without them, and requested competent authorities to “agree on a set of possible

*® For example, a question arises whether it is proper for the prosecutor’s and judicial council to

be together, and should prosecutors and attorneys select judges who will be arbiter in cases
where they act.

>l See Conclusions from the 4th extraordinary session of the National Assembly of the Republika

Srpska, no. 01/610/10, 13.4.2011, conclusion no. 20.

52 Id. Conclusion no. 9 Also see speech of the President of the Republika Srpska, Milorad Dodik on
the4thextraordinarysessionofthe National Assembly of Republika Srpska, 13.4.2011, availableat
http://www.predsjednikrs.net/index.php?option=com_content&view=article&id=8128%3A--
--4----&Itemid=190&lang=rs (accessed on 01.10.2011)

Agreement on transferring certain responsibilities of the Entities through the establishment
of the High Judicial and Prosecutorial Council of Bosnia and Herzegovina (“Official Gazette
FBiH”, no. 16/04).

For example, Articles related to judicial administration. See draft Law on Courts of Republika
Srpska from June 2011, Articles 54 and 56. Further, see Opinion of the HJPC on the draft Law,
available at http://www.hjpc.ba/ (accessed on 06.10.2001).

European Commission 2011 Progress Report on BiH states that financial means allocated to
courts and prosecutor’s offices in 2010 were close to 0.79% of the GDP. Op.cit. footnote 6
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measures to streamline budgetary competences in respect of the constitutional order
of BiH”>¢

By the Constitution determined state structure and division of responsibilities
between the state and the entities, makes the realization of the principles of judicial
independence real difficult. Concretely, the judiciary is financed from fourteen different
sources” that do not provide the same level of required funding.’® Therefore the Euro-
pean Commission emphasized the need for harmonisation of budgetary procedures
and streamlining of competences amongst the fourteen responsible authorities.

In addition to these objective reasons, the financing of judicial institutions is
conditioned by the political will of the legislative and executive bodies from certain
levels of authority. This situation directly affects the efficiency of the courts and pros-
ecutor’s offices at all levels, which in turn has possible negative consequences on the
independence of these institutions.

Therefore, in order to enhance judicial independence and in terms of funding, it
is necessary to consider possibilities offered by the existing constitutional framework
and find solutions that will provide a consistent system of financing the entire judi-
ciary in BiH. To the advantage of the said goes a Draft Law on Prosecutor’s offices in
FBiH which foresees funding of all prosecutor offices in FBiH from the FBiH budget.”
Unfortunately, it appears that primary obstacle to the adoption of this law is unwilling-
ness of the cantonal authorities to transfer responsibility in this field to federal level.*®

2.3.3 Constitutional judiciary

The constitutional judiciary is the key mechanism for achieving the principle of
constitutionality and legality as well as protection of human rights, which is separate
from the regular judicial system. Its structure and functioning must be in accordance
with the highest principles of the rule of law. Namely, the principles outlined in the
preceding text are to be respected in the framework of the constitutional judiciary,
i.e. it is necessary to ensure full independence of these institutions from a variety of

% European Commission, Recommendations from the second meeting of the “Structured

dialogue on justice between the EU and BiH” held on 10-11.11.2011 in Sarajevo, available at
http://www.pravosudje.ba (accessed on 27.12.2011).

37 At the Entity level, Bréko District and ten cantons in FBiH.

%% The financing of judiciary currently depends on the economic strength of canton or Entity.

% Draft of this Law was discussed at First thematic conference of justice sector institutions in

BiH, on the Law on Prosecutor’s Offices in Federation of Bosnia and Herzegovina, held on
28.10.2011, organized by USAID and Federal Ministry of Justice.

The initiative for the adoption of the uniform Law on Prosecutor’s Office in the FBiH as well
as the procedure for its adoption from 17.02.2012, according to the Action plan announced by
the Federation Minister of Justice, was welcomed and supported by the European Commission
within the recommendations from the second meeting of the structured dialogue on justice
between the EU and BiH. Op.cit footnote 56
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political influences. Unfortunately, problems that were identified in respect of other
authorities are also present in the structure and work of constitutional courts in BiH.
Concretely, it is about the constitutional framework as well as interpretation of certain
provisions concerning the structure and appointments to the constitutional courts.

The method of selection of the judges at the Constitutional Court of BiH and
the entity constitutional courts is problematic from the point of independence of judi-
ciary and fundamental democratic principles. While the HJPC selects judges of the
regular courts, the constitutional court judges are elected by entity parliaments, based
on the proposal from entity president. While this is not uncommon in other coun-
tries, in the Bosnia-Herzegovinian context, such system of electing judges exposes the
constitutional judiciary to direct danger from political influence.

2.3.3.1 Constitutional Court of BiH

A typical example for the aforementioned is the way of appointing judges to the
BiH Constitutional Court. Primarily, problematic is the fact that national judges of
this Court are appointed by the House of Representatives of FBiH and the RS National
Assembly.®! More troubling is the practice that BiH Constitutional Court judges are
exclusively selected from the three constituent peoples. Although the Constitution
does not mention ethnic, but only entity, belonging of judges, it is common practices
that from the FBiH elected are Bosniaks and Croats, while Serb judges are elected from
RS.> Moreover certain provisions from the Rules of the BiH Constitutional Court
explicitly refer to the ethnicity of judges. E.g. is it stipulated that the President of the
Constitutional Court is elected by rotation of the judges from among the constituent
peoples in Bosnia and Herzegovina®, and that president and vice-president of the BiH
Constitutional Court cannot be from the same constituent peoples.**

This procedure is not in accordance with basic democratic principles and rights
guaranteed under Bosnia-Herzegovinian Constitution. Specifically, under current
Rules of the Constitutional Court, persons who do not declare themselves as members
of one of the constituent peoples cannot perform duty of the Court president, while
possibility of being appointed as judge of this court remains questionable.®> Also,
placing emphasis on the ethnicity of judges of the Constitutional Court calls into

1 Four judges from FBiH and two judges from RS. See Article VI/1.a) of the Constitution of BiH.

62 Lejla Bali¢, “Constitutional practice in BiH-review of the selection of judges of the Constitutional

Court of BiH”, Yearbook of the Faculty of Law in Sarajevo, LII - 2009, p. 13-24.

8 Article 87 Rules of Constitutional Court of BiH, (“Official Gazette BiH”, no. 60/05).

6 Article 90.3 Rules of Constitutional Court of BiH. Also see, Article 42.2 which stipulates that:
“a session of the plenary Court shall be adjourned if no judges from one of the constituent

peoples are present. If the same situation occurs again without a justified reason, the next
session shall be held”

Christian Steiner and Nedim Ademovi¢, Commentary to the Constitution of Bosnia and
Herzegovina, (Sarajevo, Konrad Adenauer Stiftung e.V., 2010), p. 626-627.
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question their independence. There is a legitimate concern that some judges, when
deciding, will represent interests of the constituent peoples to whom they belong, at
the expense of other citizens.*

2.3.3.2 Entity Constitutional courts

Some aspects of functioning of the entity constitutional courts are problem-
atic in terms of independence of judiciary and fundamental democratic principles. In
addition to flaws in the procedure, stipulated in constitutions of FBiH and RS, many
problems arouse in the implementation of certain provisions.

Hereby we will mention the actual example from the FBiH, where due to
obstructions to appointments of judges to the FBiH Constitutional Court, this court
works in incomplete composition. This situation is partly caused by the fact that dead-
lines for initiating process of appointment of judges of the FBiH Constitutional Court
are not defined. This has left the possibility of delaying the procedure for filling in the
vacancy in the FBiH Constitutional Court, which resulted in blockade of the courts’
work in its full composition.” Of course, these shortcomings in the constitutional
framework can not be an excuse for delaying the appointment process.

In addition, there are also intentional obstructions to the prescribed method
of appointment of judges by certain public office holders. The attempt of the former
president of the FBiH Borjana Kristo, who on two occasions tried to bypass the legal
procedure and propose candidate who was not on the HJPC list is a blatant example
of such obstruction.®® Instead of proposing one candidate that meets the HJPC criteria
set in the law, the president gave a priority to a candidate that failed to meet profes-
sional evaluation but was politically suitable. This situation is partly due to the fact that
criteria to serve as a judge of constitutional courts are widely set which in return leaves
space for manipulation, respectively favouring candidates on political grounds rather
than their level of expertise.®

2.3.4 Denying the legitimacy and legality of certain judicial
institutions at the state level

Recently certain political circles have increased open attacks against the judi-
ciary. The Court and the Prosecutor’s Office of Bosnia and Herzegovina and the
High Judicial and Prosecutorial Council, whose legitimacy and constitutionality was

6 This is the exact position of certain politicians. See text under 1.3.4.

7 See Article 28 of the Law on Procedure before the Constitutional Court of Federation of Bosnia

and Herzegovina. (“Official Gazette of FBiH”, no. 6/95 and 37/03).

8 HJPC Opinion from 05.02.2011, available at http://www.hjpc.ba/pr/preleases/1/2cid=4983,2,1
(accessed on 18.10.2011).

8 Article C 2.5(1). FBiH Constitution stipulates: “All judges of all the Courts of the Federation
shall be distinguished jurists of the highest moral standing”



challenged,” found themselves under a lot of pressure. These attacks are based on the
contention that there is no constitutional basis for these state institutions, because the
judiciary is the sole responsibility of the entities.”" Moreover, the Court and Prosecu-
tor’s Office of BiH are blamed for processing only persons of Serb nationality and
therefore are not legitimate.”

Thus, alleged interests of one constituent people and one entity are used for
political purposes yet again. There is an attempt to create impression, amongst citi-
zens, that independence and legitimacy of judicial institutions and their decisions
depend on the ethnicity of judges, prosecutors and defendants. Hence, for example,
the BiH Constitutional Court decisions that confirm the constitutionality of the Court
and Prosecutor’s Office of BiH are not respected because the judges from one of the
constituent people voted against them.” Herewith, the concept of “outvoting” is intro-
duced in judicial decision making. The Decision of the Constitutional Court is not
legitimate if majority judges vote in favour, but only if judges from certain people vote
for it. Therefore, the factors that threaten the independence and legitimacy of judiciary
are presented as their basic condition.

The issue of the legitimacy of the Court and Prosecutor’s Office of BiH was
considered by the RS National Assembly, and the decision that citizens of this entity
will, through referendum, declare themselves on the support to these state institu-
tions was made.” From the beginning it was clear that such referendum would be

7% This was also mentioned in the European Commission, BiH 2011 Progress report, where it was

stated that “political pressure and verbal attacks on the judiciary have intensified”, in particular
by political representatives from Republika Srpska who “have challenged the legitimacy and
the role of the High Judicial and Prosecutorial Council, the Court and the Prosecutor’s Office
of BiH”. Op.cit. footnote 6.

' Conclusions of the RS National Assembly, no. 01/610/11, 13.04.2011

72 Speech of the President of Republika Srpska, Milorad Dodik, on 4™ extraordinary session of

National Assembly of Republika Srpska, 13.04.2011, available at http://www.predsjednikrs.net/
index.php?option=com_content&view=article&id=8128%3A----4----&Itemid=190&lang=rs
(visited on 01.10.2011).

7> “The BiH Constitutional Court Decision from 28.09.2001 on the constitutionality of the Law on
Court of BiH, was adopted by three foreign judges and two Bosniak judges, while all four Serb
and Croat judges deemed the law as unconstitutional. Those are Law Faculty professors — PhD
Snezana Savi¢, PhD Vitomir Popovi¢, PhD Zvonko Miljko, and Mirko Zovko, current president of
the Constitutional Court of Republika Srpska. The Decision was adopted contrary to established
views of the judges from the members of two out of three constituent peoples, only two votes
from the Bosniak judges and three votes from foreign judges. Could such decision be considered
legitimate having in mind the legal arguments from the Serb and Croat judges?” Speech of the
President of Republika Srpska, Milorad Dodik, on 4" extraordinary session of National Assembly of
Republika Srpska, 13.04.2011 available at http://www.predsjednikrs.net/index.php?option=com_
content&view=article&id=8128%3A----4----&Itemid=190&lang=rs (accessed on 01.10.2011).

7% National Assembly of Republika Srpska, Decision on Referendum, no. 01-611/11 (“Official
Gazette of RS”, no. 45/11).
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not only contrary to the BiH Constitution but to the RS Constitution and the Law
on Referendum too,” because it dealt with the question that is not within the juris-
diction of the RS National Assembly. Moreover, the formulation of a referendum
question was inappropriate, because it openly suggested that the Court and Prosecu-
tor’s Office of BiH are unconstitutional institutions.”® Almost two months later, the
RS National Assembly passed a decision to annul the decision on the referendum.”
The fact that both decisions were made at the initiative of the President of the RS,”®
points to the conclusion that there was no genuine intention to hold a referendum, but
that the right of citizens to declare themselves on this important question was abused
for political purposes. The Decision on cancelling referendum came after a meeting
between Milorad Dodik and Catherine Ashton, the High Representative of the Euro-
pean Union for Foreign Affairs. Shortly after this meeting, a “structured dialogue” on
the judiciary in BiH, under auspices of EU had begun.”

Such attacks against judicial institutions at the state level have negative impact
on the work of these institutions, particularly having in mind the fact that process of
judicial reform is not completed. Namely, although the Court and Prosecutor’s Office
of BiH covered a certain gap in the legal system, they do not constitute an adequate
response to the need for existence of the supreme judicial instance, which would
made legal practice even and thus ensure equal position of all citizens throughout the
country. This is one of the issues that will be considered in the process of the struc-
tured dialogue, and it is expected that the EU will insist on the implementation of the
international democratic standards in the judiciary.

75 Article I11/3.(b) Constitution of BiH, Articles 70.5. and 77 of the RS Constitution, Article 2 of
the Law on Referendum (“Official Gazette of RS”, no. 41/10).

The question on which citizens should respond was: “Do you support laws imposed by
the international community’s High Representative in BiH, especially the Law on Court
and Prosecutor’s Office of BiH and their unconstitutional verification in the Parliamentary
Assembly of BiH?”

77 Decision of the RS National Assembly no. 01-868/11 (“Official Gazette of RS” no. 61/11 from
01.06.2011).

Free Europe, “RS Assembly supported the referendum on the Court and Prosecutor’s
Office of BiH” 14.04.2011, available at http://www.slobodnaevropa.org/content/republika_
srpska_ce_odrzati_referendum/3556606.html (visited on 26.11.2011); Free Europe, “With
guarantees from EU we shall reconsider the referendum decision”, 12.05.2011, available at
http://www.slobodnaevropa.org/content/dodik_rs_referendum/24099602.html?s=1

(accessed on 26.11.2011).

See Southeast European Times, “Dodik cancels referendum after talks with Ashton’,
16.05.2011, available at http://www.setimes.com/cocoon/setimes/xhtml/bs/features/setimes/
features/2011/05/16/feature-01 (accessed on 26.11.2001).
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3. CONCLUSIONS AND RECOMMENDATIONS

Constitutional and the legal framework that gives priority to the protection
of the collective interests through entity belonging, adversely affect the protection of
interests and rights of all the citizens in the BiH. This has prevented the functioning
of the BiH institutions in accordance with democratic principles and human rights
standards that are binding for the country.

On the other hand, the Constitution of BiH, despite the aforementioned limi-
tations provides an opportunity for strengthening the rule of law and protecting the
interests all citizens and their individual rights. However, these opportunities are not
sufficiently exploited. This is also true for other annexes of the Dayton Agreement
which provide opportunities to meet the diverse interests of citizens and peoples,
but because of the existing constellation of political relations are far from being used.
Namely, instead of seeking space within the existing constitutional framework and
acting in the interest of all citizens of BiH, the constitutional provisions that concern
ethnic representation are more rigidly interpreted.

Shortcomings in the constitutional framework and the way of its interpreta-
tion have a negative impact on all aspects of government functioning. Concretely, this
problem has manifested in the government formation at state and entity level, and has
directly influenced the functioning and independence of judiciary.

These shortcomings need to be taken into consideration in further talks on
constitutional changes, and try to advocate for the key position of citizens and protec-
tion of their individual human rights, without neglecting the mechanisms of protec-
tion of collective rights, but in accordance with democratic principles that would
reflect the multiethnic character of Bosnia and Herzegovina.
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CONSTITUTIONAL JUDICATURE IN BIH
— PROBLEMS AND PERSPECTIVES

1. INTRODUCTION

Bosnia and Herzegovina (hereinafter BiH) is a state with a system of an asym-
metric distribution of responsibilities between different levels of government and
within its two Entities. It does not have clearly connected judicial system. In such a
system, given the disintegrating politics of certain political entities, the constitutional
judicature is, or could be, the cohesive element that could hold together the existing
conflicting and particularistic views consolidating them into one functional system.
Earlier appeals and proposals made by different sides, mainly offered solutions that
would require significant systemic changes and reaching political consensus, which
has been almost unimaginable in these circumstances. Primarily this refers to calls
from a part of the Bosnia-Herzegovinian (hereinafter BH) public, professional in
particular, to establish a Supreme/Appellate Court of BiH, to act as a supreme judicial
body that would ensure the uniformity of jurisprudence of ordinary courts, and thus
the equality of citizens before the law. Notwithstanding the potential importance of
the suggested changes for future progress of BiH, it is realistic to expect them with
change of political climate which is present in BiH since the outbreak of the conflict
and declaration of independence, with more or less pronounced differences in its
public and practical articulation. In the meantime, we believe that the constitutional
judicature represents a mechanism with which it is possible to achieve the desired
aims with regard to “rounding oft” of the BH judicial and state system in general, and
their efficient functioning in accordance with the rule of law, without the need to wait
for possible changes in political discourse of the ruling parties and agreement on the
most complex issues, such as changes to the Constitution of BiH.

However, to accept and implement this kind of solution, it is necessary to
address the existing dilemmas and restraints. Avoiding indulging in interpretation of



certain subjective stands and volitions, as the most important following issues occur:
1. the scope of jurisdiction of the Constitutional Court of BiH and the method for
election of judges, 2. (non)existence of sufficient authority of the Constitutional Court
of BiH with regard to the enforcement of its decisions by responsible institutions and
authorities, 3. conflict of competencies between the Constitutional Court of BiH and
the High Representative, 4. the role of the European Court of Human Rights in the
system of constitutional judicature in BiH.

2. SCOPE OF JURISDICTION OF THE CONSTITUTIONAL
COURT OF BIH AND METHOD FOR ELECTION OF JUDGES

The Constitutional Court of BiH is an independent state body which performs
the function of constitutional judiciary within the framework of the established rights
and duties under the BiH Constitution. It is constituted as a court which functions out
of the system of the regular judiciary and performance of ordinary judicial function.
In general, the BiH Constitution defines a number of conceptual principles intended
to guarantee both the form and development of the established social and political
system. The Constitution also represents the act of institutionalization of the system.
The jurisdiction of constitutional courts mainly includes the following groups of tasks:
the review of the constitutionality of laws, the control of constitutionality, and legality of
by-laws, the protection of citizens rights guaranteed under the constitution, resolving
disputes related to jurisdiction of the government and the courts or in complex coun-
tries between states and unions, and trials of the highest officials of the state for viola-
tions of constitution and laws, resolving election disputes etc. There are two types of
solutions which were adopted with minor variations in all the existing systems. The
basic question of procedure, instituting proceedings, is possible, in one system, only
if there is a concrete dispute, and the right to institute proceeding belongs only to an
interested party. In another system, however, it is possible to institute proceedings
against an act even without a single dispute (general control) and without a request of
an interested party - ex offo. In terms of legal effects of the decisions there is the aboli-
tion of disputed acts erga omnes (more often), or only the exclusion of application to
particular case. The jurisdiction of the Constitutional Court of BiH implies abstract
and concrete review of constitutionality, resolving disputes between the Entities, BiH
and Entities, between institutions of BiH and appellate jurisdiction.
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2.1. Constitutional judiciary as the protector
of constitutional order

Determining inconsistencies of a constitution on one hand and legal acts on
the other is the basic function of a constitutional court. The elimination of inconsis-
tencies is not a purpose in itself but serves to further development and strengthening
of democratic principles, and subsequently the rule of law. The constitutional court
represents a body which ensures that socio-political community, in regulating social
relations, remains within the range of constitutional powers, respectively contributes
to achievement and advancement of these constitutional principles. These powers
legitimise the work and decisions of the constitutional court and at the same time set
limits to its actions.

The Constitutional Court of BiH, in contrast to ordinary courts, owning to its
jurisdiction to decide on the constitutionality of legal acts, appears, in certain way, in
parallel to the legislator, as the subject in creating the law. In fact, its most important
function in the current system of separation of powers is to ensure the exercise of
legislative power in accordance and within the limits of the BiH Constitution.

The BiH Constitutional Court conducts this task through an abstract review
of the constitutionality of acts. The BiH Constitutional Court’s function of ensuring
consistency of the legal system with the Constitution of BiH is achieved primarily
through an abstract review of constitutionality of the provisions of Entity constitu-
tions and laws as well as deciding on disputes of different administrative-territorial
levels of authorities and institutions within the State. Regarding the provision from
the BiH Constitution stating that the jurisdiction of the BiH Constitutional Court,
include, but are not limited to aforementioned situations, the Rules* and jurispru-
dence of the Constitutional Court of BiH? show that in interpretations and application
of this provision the Constitutional Court also reviews the constitutionality of state
laws, respectively general legal acts.

The possibility of submitting a request for the review of constitutionality
is limited-it may be referred only by a member of the Presidency, the Chair of the
Council of Ministers, the Chair, or a Deputy Chair of either House of the BiH Parlia-
mentary Assembly, a qualified number of representatives/delegates of the legislative
bodies of the State, Entity and District Brcko BiH. The jurisprudence of the Consti-
tutional Court of BiH shows that a number of these cases compared with the total

' Article VI/3.a) Constitution of BiH, available at: www.ccbh.ba/bos/p_stream.php?kat
=83&pkat=85 (accessed on 24.10.2011).

Article 19 paragraph 1 Article 22 paragraph 1 Rules of the Constitutional Court of BiH,
available at: www.ccbh.ba/bos/p_stream.php?kat=83&pkat=84 (accessed on 24.10.2011).

3 Decision of the Constitutional Court of BiH U-58/02 from 27.06.2003, available at: www.ccbh.
ba/bos/odluke/povuci_html.php?pid=23106 (accessed on 26.10.2011).
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number of cases before the Court is negligible, because the requests for the abstract
review of constitutionality are below 1% of the total number of cases before the Court,
which on average represents less than 20 of such cases per year.*

When the Constitutional Court responds to the request for review of consti-
tutionality, its decisions can be twofold: the act is in conformity or the act is in non-
conformity with the Constitution, entirely or partially.

When the Court adopts a decision on conformity then, in justification part,
it shall give interpretation of the disputed act in accordance with the Constitution.
However, if there are several possible interpretations of constitutionality of an act, (e.g.
some leading to establishing incompatibility, and others suggesting that the act is in
conformity with the Basic act i.e. the Constitution), it is desirable to give preference to
the latter so that the number of acts declared unconstitutional is reduced. This practice
is present in the German model of constitutional judicature although some authors’
advise caution in its application, because constitutional court should not, with broad
interpretation, change the authentic will of the legislature. The possibility that the
Court independently determines the will of the legislature is reduced if the legislature
provides an authentic interpretation, which is not the case in BiH.

If a decision establishes incompatibility of an individual act with the Constitu-
tion, the Court may, partially or entirely, quash the general act or some of its provisions.®
German legal dogmatic parts from the assumption that an unconstitutional law is, in
principle, invalid from the beginning (ex tunc). Most other countries follow a different
model, originating from the Austrian system of constitutional judicature, where uncon-
stitutional law is invalid from the moment of pronouncement of the Court’s decision (ex
nunc). The Rules of the Constitutional Court of BiH apply both models and stipulate that
the Court shall, in case of the decision granting a request, decide on its legal effect — ex
tunc or ex nunc. The difference in the legal effect has a practical aspect because a retroac-
tive effect of the decision results in all relations and acts being based on an unconstitu-
tional law, having no legal basis, and therefore not applicable.

Pursuant to the Rules of the Constitutional Court of BiH, the quashed act shall
cease to be in force on the first day following the date of publication of the Court’s
decision in the Official Gazette. However, these provisions of the Rules of the Consti-
tutional Court determine that the Court in its decisions also decides on their effect,
so the meaning of the provision that the act shall cease to be in force on the first day
of publication is not quite clear. Bearing in mind the jurisprudence of the Constitu-
tional Court of BiH, it is not clear from decisions whether the concrete decision has

This figure does not reflect the actual number of cases in which the Court actually considered
the issue of the constitutionality of the act, because it included a significant number of claims
filed by unauthorized persons.

Papier Hans Jorgen, Problems of Enforcing Constitutional Court Decisions, Almanac, 2003.
6 Article 63 paragraph 2 of the Rules of the Constitutional Court of BiH.
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a legal effect ex nunc or ex tunc, although the wording part suggests that the decision
has mainly ex nunc legal effect. The Court, exceptionally, may grant a time limit for
harmonization of the acts with the Constitution, which shall not exceed six months. In
case that incompatibility is not removed within the given time-limit, the Court shall,
by its further decision, declare that the incompatible provisions cease to be in force.”

The Constitutional Court of BiH is given the jurisdiction to decide on any
dispute that arises under the Constitution of BiH between the Entities, between BiH
and one or both Entities, or between institutions of BiH, including decisions on the
constitutionality of decisions taken by an Entity to establish a special parallel relation-
ship with a neighbouring state which some authors consider to be political power of
the Court.® In this way the Constitutional Court of BiH is constituted as the highest
arbiter in resolving, in principal, political conflicts between BiH and the Entities.

The Constitutional Court should certainly not be only the arbiter in conflicts
of constitutionality, but an active player in its achieving, and should also participate
in the elimination of causes and occurrences of the unconstitutionality of acts. In this
regard it would be desirable to introduce a possibility of initiating proceedings by
the Court itself (so-called ex officio proceedings), but also a possibility of giving the
initiative to all subjects (so-called actio popularis), which were known in the system of
constitutional judicature in the former Yugoslavia, and are still foreseen in Republika
Srpska’ and the Republic of Croatia.' In this way the Constitutional Court could act
beyond the initial request, e.g. in cases of reviewing a disputed provision if it considers
that other provisions of an act are also unconstitutional. Further in cases of launching
initiatives all interested parties would have an opportunity to contribute to practical
realization of the principle of constitutionality.

Also, this would solve the problem of the so-called identical cases, i.e. cases
when unconstitutionality of one act should apply to all identical acts. This means that
they would be null and void even if they are not specifically mentioned, which would
prevent coexistence of acts declared unconstitutional and acts not yet declared uncon-
stitutional. Acting in this way the Constitutional Court of BiH could be a state body
that provides unity and functionality of the system.

It is important to mention that the system of constitutional judicature in BIH
recognizes, in addition to the Constitutional Court of BiH, constitutional courts of

7 Article 63 of the Rules of the Constitutional Court of BiH.
8 Sokol, Smerdel, Constitutional Law, Faculty of Law Zagreb, Zagreb, 2006, p. 419.

Article 4 paragraph 1 and paragraph 3 of the Law on Constitutional Court of the Republika
Srpska, “Official Gazette RS” no.: 104/11, available at: www.narodnaskupstinars.net/latn/?page
=133&kat=10&vijest=3280 (accessed on 10.12.2011).

10 Article 38 of the Law on Constitutional Court of the Republic of Croatia, “Official Gazette” no.:
99/99, 29/02 and 49/02, available at: www.zakon.hr/z/137/Ustavni-zakon-o-ustavnom-sudu-
Republike-Hrvatske (accessed on 17.11.2011).



the Entities. The Entity constitutional courts are independent in respect to the Consti-
tutional Court of BiH and are the protectors of the Entity constitutions and laws,
and indirectly the Constitution of BiH with regard to the constitutional obligation of
compliance of the Entity constitutions with the state Constitution.'" It should be noted
that the Constitutional Court of BiH is not a “supreme” constitutional court. However,
bearing in mind its possibility of reviewing conformity of provisions of the Entity
constitutions with the Constitution of BiH and practice of “re-reviewing” decisions
of the Entity constitutional courts, the supremacy of the BiH Constitutional Court
is implicitly established.'* As there is no clear demarcation of functions between the
State and Entity constitutional courts, the Constitution of BiH does not address the
issue of the so-called parallel unconstitutionality/illegality which is known in complex
states. This happens if an act in question is simultaneously in contravention to the
Constitution of BiH and Entity constitution. Specifically, in cases of a positive conflict
of jurisdiction, the question of which constitutional court would have the priority in
deciding, that is to review of constitutionality, and whether there is a “right to appeal”
against the decisions of the Entity constitutional courts, arises. Some authors believe
that this “appeal” is not possible, because they interpret that the Rules of the Consti-
tutional Court of BiH suggest all possible legal remedies before ordinary courts, while
it is not possible to submit a legal remedy against the decisions of the Entity consti-
tutional courts.”” On the other hand, the Constitutional Court of BiH has taken a
position that it has the right to review decisions of the Entity constitutional courts in
those cases where they apply Entity constitutions in a manner not consistent with the
Constitution of BiH."

Given the current dilemma, it would be desirable that the Rules of the Constitu-
tional Court of BiH expressly regulate the aforementioned situation, to ensure the real-
ization of the principle of legal certainty perceived as predictability of the legal form.

2.2. The appellate jurisdiction of the Constitutional Court

The constitutional-legal systems of “new” countries formed after political
revolutions, in East Europe at the end of XX century introduced a model where
the highest level of human rights protection and fundamental freedoms, and wide-
spread possibility of their realization dominates. The emergence of this new model

"' Yet until now Entity constitutions are not fully harmonises with the Constitution of BiH. For

more: Kasim Trnka, Constitutional Law - second revised edition, Sarajevo, Faculty of Public
Administration Sarajevo, 2006, p. 300-305, 314-320 and 326-327.

2 See e.g. Decision of the Constitutional Court of BiH no.: U-39/00 from 04 and 05.05.2001,
available at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=22572 (accessed on 11.12.2011).

13 Nurko Pobri¢, Constitutional Law, “Slovo” Mostar, 2000, p. 479.

4" Decision of the Constitutional Court of BiH no.: AP-2821/09 from 26.03.2010; available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=275171 (accessed on 12.10.2011).
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of constitutional judicature has determined the trends used today. On a global scale,
it reinforces the mechanisms for protection of individual rights, and the protection
of the constitutional and legal system is beginning to be realized through individu-
alisation of the constitutional control form. The legislature of most Eastern European
countries, including BiH, introduced the so-called concentrated “Austrian model’,"
characterized by mechanisms of broad constitutional control, with the establishment
of special bodies-courts and the right to individual constitutional appeals.

In Bosnia and Herzegovina, human rights and fundamental freedoms, their
realization and protection, are basic principles on which the entire constitutional
system is based. The provision of the BiH Constitution on the primacy of the Euro-
pean Convention on Human Rights and Fundamental Freedoms over all other laws of
BiH,'® as well as a list of international documents on human rights protection enumer-
ated in Annex 1 as an integral part of the BiH Constitution, underlines the above,
and directly effects the function of the constitutional judiciary.'” The constitutional
provision which provides that human rights and fundamental freedom cannot be
diminished by higher laws or derogated under an ordinary procedure of amending
the constitution is very explicit.'

Appellate jurisdiction of the Constitutional Court of Bosnia and Herzegovina
represents a novelty in the system of constitutional judicature, and implies introduc-
tion of individual constitutional action,' i.e. an opportunity to review legal acts if they
are in violation of the appellant’s rights and freedoms.

Today, the cases initiated by individual appeals represent the majority (around
99%, of cases before the Court). For example, out of 5076 cases filed in 2011, there were
more than 5000 appeals. Violations were found in only 4-5% of the received appeals.

The appeal is a type of an extraordinary legal remedy of subsidiary character,
because it is admissible only if protections through effective regular legal remedies
fail,* and if formal requirements under the Rules of the Constitutional Court of BiH

This model is applied in e.g. Albania, Montenegro, Croatia, Hungary, Rumania, Russia, Slovenia,
Serbia, etc.

16 Article I1/2 of the Constitution of BiH.

Although the Constitution of BiH, except for the primacy of the European Convention, does
not explicitly declare on the relation between international and national law, certain authors
support the idea of supremacy of international law (generally accepted law).

8 Article X/2 of the Constitution of BiH.

In reference to linguistic meaning of the constitutional action see: Steiner, Ademovic,
Constitution of BiH Commentary, Konrad Adenauer, Sarajevo, 2010, p. 642, available:
www.ustavnareforma.ba/files/articles/20070327/10/bs.Steiner_i_Ademovic_Ustav_BiH__
Komentar,_20.04.2010..pdf (accessed on 07.10.2011).

2 See e.g. Decision of the Constitutional Court of BiH no.: U-29/02 from 27.06.2003, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=23271 (accessed on 11.10.2011).



are met.”’ Among others, this implies standing to sue and standing to be sued legal
standing of the parties in procedure. In terms of standing to sue, the Constitutional
Court of BiH from its establishment has changed its stances moving towards even
more extensive range of parties authorized to file an appeal. Until recently it has been
thought that the German Federal Constitutional Court provided the widest range of
options regarding the right for filing an appeal, whereby, apart from physical persons,
municipalities and federations of municipalities had right to file an appeal for viola-
tion of certain constitutional rights.” However, the Constitutional Court of BiH,
although it initially followed the European Court jurisprudence and recognized phys-
ical and legal persons as active participants,” by its subsequent and current practice
has expanded this right to the level of absurd and recognized the right for an appeal to
public legal persons, public institutions, state bodies, administrative-territorial units,
and even the government itself! For example, as standing to sue appellants, seeking
protection of their human rights, we have Pension-Disability Fund of the RS,* the
Federation BiH Government,” or the State itself.”

Establishing mechanisms for the realization of human rights rests on the idea
of protecting people on the territory of a country from arbitrary and unlawful treat-
ment by the state, i.e. its bodies (in theory known as “freedom from”), allowing for
the free action (“freedom for”), constituting negative and positive obligations of the
state towards individuals, and private-legal persons in limited number of cases. Since
the state is obliged to protect the human rights of individuals, the aforementioned
implies that the state is the subject which at final instance appears before institutions
for human rights as standing to be sued, or defendant. Perhaps this is the reason why
other systems, national or international, do not provide a possibility for public-legal
subjects to refer to violation of “their” human rights.

Without limiting the right to file an appeal, the Constitutional Court of BiH
has opened the area for risky situations, such as consideration of allegations of human
rights violation of the executive bodies committed by the judicial authorities who
have correctly applied the law, but the executive authority is not satisfied with the

21 Article 16 of the Rules of the Constitutional Court of BiH.

22 Pobrié, ibid.

2 Decision of the Constitutional Court of BiH no.: AP-96/01 from 10.05.2002, available at: www.
ccbh.ba/bos/odluke/povuci_html.php?pid=22877 (accessed on 11.10.2011).

2 Decision of the Constitutional Court of BiH no.: AP-1357/10 from 15.09.2011, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=379986 (accessed on 11.10.2011).

%5 Decision of the Constitutional Court of BiH no.: AP-2328/10 from 08.06.2011, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=371139 (accessed on 11.10.2011).

26 Decision of the Constitutional Court of BiH no: AP-695/07 from 17.04.2008, available at: www.
ccbh.ba/bos/odluke/povuci_html.php?pid=116018 (accessed on 11.10.2011).
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text of the law though they proposed it to the legislative body.”” Also, it also raises
the question how the Court decision could be executed in a situation when a body
of public authority succeeds in proving human rights violation. It is not clear who is
responsible for the execution of such a decision and who pays possible compensation
to whom.

Because of this, we believe that the Constitutional Court of BiH, with such
practice, does not make “corrections of arbitrary decisions™ or correctly interprets
the norm of the BiH Constitution. On the contrary, in this way the Court unjustifiably
opens the door to an unnecessary influx of cases, which prevents it from being effec-
tive in its appellate function.

When deciding on an appeal, the BiH Constitutional Court first decides on
the admissibility, and takes a decision on the merits. With the decision on merits, an
appeal might be accepted or rejected in whole or in part. The appeal is granted when
the violation of the Constitution is established, i.e. when the Court establishes a viola-
tion of the Constitution and laws of BiH or incompatibility as to the existence or the
scope of a general rule of public international law pertinent to the decision of the
Constitutional Court.””

When reviewing the validity of judgments of ordinary courts, the Constitu-
tional Court of BiH is consistent in practice by stating that it is not the task of the
Court to review conclusions of ordinary courts in terms of facts and application of
the substantive law, but to “examine whether there was a violation or disregard of
constitutional rights..., and whether the application of law was, possibly, arbitrary or
discriminatory”.° However, regardless of this distancing that the BiH Constitutional
Court at least nominally sets, the reality is different.* To establish whether, in concrete

7 Decision of the Constitutional Court of BiH no. AP-2328/10, ibid. The Decision states that
the applicant-the Government of the FBiH, explaining alleged violation of his rights to a fair
trial and property from the Article 1I/3.e) and k) of the Constitution of BiH “points out that
unlike in the Federation of Bosnia and Herzegovina in the Republika Srpska applied is a one-
year statute of limitation for the monetary claims arising from the employment, and as such the
Constitutional Court in its practice supported this position of ordinary courts in the Republika
Srpska”. In response to this allegation, the Constitutional Court of BiH stressed that “applicant’s
reference to the jurisprudence in the Republika Srpska, in cases related to the status of limitation
Sfor financial claims, is not relevant in this case, given the different legal solutions that regulate the
underlying legal issue”.

28 Steiner, Ademovi¢, ibid, p.698.

» Article 61 of the Rules of the Constitutional Court of BiH.

% See e.g. Decision of the Constitutional Court of BiH no.: AP-657/07 from 16.07.2009, par. 6,
available at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=211948 (accessed on 12.10.2011)
and Decision of the Constitutional Court of BiH no: AP-893/08 from 12.10.2011, par. 6,

available at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=382776, par. 14 (accessed on
28.12.2011).

31 Regardless of the formal definitions and different views on whether the Court in certain cases



cases, there are violations of certain individual rights, the BiH Constitutional Court
simply has to begin the process of assessing facts and/or application of positive law.
Based on this the Court adopts a conclusion on possible violations, whereby in these
cases it de facto assumes the role of the supreme/appellate Court.

This statement is not criticism (what some authors attribute to the Court’s work),
but, rather a positive assessment of the conduct that ultimately aligns the practice of
ordinary courts. We believe that the Constitutional Court should even more openly
and actively take this role, at least until the establishment of the supreme/appellate
court at the state level.

The Constitutional Court, in determining violation of the appellant rights, can
establish improper conduct of bodies, and even provide guidance for the future proper
conduct of the state authorities,* i.e. point to certain unconstitutionality of a specific
general act or its provision.”

In these cases, the question of compliance with these decisions for the further
conduct of competent bodies and their impact on resolving other similar cases when
interested parties have not initiated a proceeding before the Constitutional Court
arises. Although it is clear that, in BiH, the court jurisprudence has no binding char-
acter, and having in mind the diverse judicial system, we believe that these decisions of
the Constitutional Court have features of abstract interpretation and as such represent
the source of law.

Therefore, in order to ensure legal certainty, equality of citizens before the law
and the system stability, ordinary courts in their work should be guided by presented
legal opinions and interpretations.

2.3. (In)active role of the ordinary courts in referring
requests to the Constitutional Court of BiH

The reason for establishing constitutional judicature in general rests on providing
a harmonized legal system, and thus eliminating any dilemma about which law is in
conformity with the Constitution, i.e. which law should be applied. This function of the

in which it considers decisions of ordinary courts goes beyond the scope of its jurisdiction, it
appears that there is no significant difference on whether it occasionally enters the assessment
of fact finding and law application in the decisions of the ordinary courts. See more the
Centre for Investigative Reporting, The limits of jurisdiction of the Constitutional Court of BiH,
published on 30.01.2009, available at: www.cin.ba/Stories/P20_CCourt/?cid=884,2,1 (accessed
on 12.10.2011).

2 See e.g. Decision of the Constitutional Court of BiH no.: AP-1785/06 from 30.03.2007, par. 87-
90, available at: www.ccbh.ba/bos/odluke/povuci_html.php?pr=TWFrdG91Zg==&pid=70082
(accessed on 13.10.2011).

3 See e.g. Decision of the Constitutional Court of BiH no.: U-38/02 from 19.12.2003, par. 62-69,
available at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=23216 (accessed on 13.10.2011).
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Constitutional Court gets its special significance in BiH, where there is no unity of the
judicial system, and no supreme/appellate court at the state level that would primarily
deal with the harmonisation of court practice and harmonisation of interpretations of
legal acts in concrete cases.

Ordinary courts apply positive legislation. Should, during a specific case, a ques-
tion of the constitutionality of the act be risen, then this question can be forwarded to
the competent constitutional court. Thus, the court, as an institution, may appeal as
an authorized applicant for the review of the constitutionality. The request only refers
to an act relevant for the decision in particular court proceeding. The ordinary court
shall suspend the proceedings until the Constitutional Court makes a decision.

As both, the Constitution of BiH and Entity constitutions provide the possi-
bility of referring a matter of constitutionality of acts by ordinary courts,* in practice
there is a dilemma as to which constitutional court has the jurisdiction to deal with
such requests. Although the Constitution of BiH defines that the Constitutional Court
of BiH deals with issues referred by any court in BiH concerning whether the law, on
whose validity its decision depends, is compatible with the Constitution of BiH, the
European Convention for Human Rights and Fundamental Freedoms, or the laws of
Bosnia and Herzegovina; or concerning the existence of or the scope of a general rule
of public international law pertinent to the court’s decision,” the Constitutional Court
of BiH, in order to ensure the constitutional principle of the rule of law, in practice, has
taken the stand that ordinary courts should refer requests for the review of constitu-
tionality of a particular act to the Entity constitutional court.*®

Having these options available, initiating proceedings to review the constitu-
tionality, ordinary courts could directly affect the protection and realization of the
principle of the constitutionality, especially if we consider the number of regulations,
and the need to solve the cases quickly and efficiently. However, the past practice of the
Constitutional Court of BiH shows insignificant number of cases referred by ordinary
courts. The reason for this situation might be the fact that the Constitutional Court of
BiH, which highly restrictively interprets the provision in the Constitution of BiH, has
the jurisdiction to resolve issues that are referred by any court in BiH.

Also, one of the reasons might be lack of knowledge of the ordinary courts
regarding this possibility, i.e. the reasons and ways of referring requests for the review
of constitutionality. As an illustration, the Municipal Court’s in Sarajevo request was

3 Article VI/3(c) of the Constitution of BiH, Article IV/C.3.10(4) of the Constitution of the
FBiH, Article 115 of the Constitution of the RS and Article 4 of the Law on Constitutional
Court of RS.

35 Article VI/3(c) of the Constitutional Court of BiH.

3 Decision of the Constitutional Court of BiH no.: AP-1603/05 from 21.12.2006, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=61612 (accessed 08.12.2011).



referred to the Constitutional Court of BiH to establish “the existence or non-existence
of the violation of the Peace Agreement in the case of the Municipal Court in Sarajevo...
for which the exemption of the trial judge was requested”.””

We believe that courts, despite the current practice of the Constitutional Court
of BiH, should definitely use more options provided to them under the Constitution of
BiH, which would, consequently, on the one hand lead to the harmonization of legisla-
tion, as well as jurisprudence, and on the other hand, interested parties would reach
the final decision in the process much quicker.

2.4. Selection of judges — norm and practice

In general, there is no uniform system of selection and composition of consti-
tutional courts, i.e. bodies reviewing constitutionality. During the selection, there is an
attempt to apply the principle of representation of different professional and political
groups. In this way the independence of the bodies reviewing the constitutionality
is ensured. As a consequence, judges of the constitutional court may not be career
judges, but are persons with different law career, and may be selected by various state
bodies. Here it should be noted that the selection of constitutional court judges is often
dominated by political or party affiliations,* certainly more than in the selection of
ordinary court judges.

The Constitution of BiH provides that the Constitutional Court has nine
members, out of which six judges of the Constitutional Court of BiH are selected by
the Entity legislative bodies, and remaining three judges are selected by the President
of the European Court of Human Rights after consultations with the Presidency.” To
be selected as a judge of the Constitution of BiH, the judge needs to be a distinguished
jurist of a high moral standing, but not with a pre-bench experience.*’

The Rules of the BiH Constitutional Court stipulate that judges shall act in his
or her own capacity*' to achieve the principle of the Court’s independence. Interesting
is the procedure for the selection of judges by the Entity legislature, and not the State
legislature: who, with their own decision could have ensured the election of judges

37 Decision of the Constitutional Court of BiH no.: U-8/11 from 15.07.2011, available at: www.
ccbh.ba/bos/odluke/povuci_html.php?pid=381038 (accessed on 09.11.2011).

An example of this is the USA, where the elected Supreme Court judge is close to the party that
has the majority in the Senate and from which the President comes.

38

*¥ Article VI/1(d) of the Constitution gives possibility that the Parliamentary Assembly of BiH

provides by law a different method of selection of the three foreign judges.

% For recommendations also see at Human Rights Centre of the University of Sarajevo, Overview

of selected conclusions and recommendations from the Annual Human Rights Report for 2008,
available at: www.hrc.unsa.ba/hrr2008/PDFS/Pregled_izabranih_zakljucaka_i_prijedloga_
izvjestaj_2008.pdf (accessed on 26.10.2011).

41 Article 83 of the Rules of the Constitutional Court of BiH.
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from both Entities, especially having in mind the jurisdiction of the Constitutional
Court to review constitutionality of laws adopted by the Parliamentary Assembly of
BiH.** It should be noted that other bodies, i.e. professional organisations and groups
have no influence over the selection of judges of the Constitutional Court of BiH.
Although this method of selection is not unknown in Europe, the question arises
whether the same is optimal for BiH, having in mind its specific social circumstances,
and the often inappropriate political influence.

The absence of the precisely defined criteria for the election of judges goes in
favour of inappropriate political influence, which the Office of the High Representa-
tive insisted upon before. Specifically, the current method for the selection of judges
is the subject of considerable controversy and criticism, given the fact that the candi-
dates who were appointed as judges were politically exposed persons, and the political
selection has degraded the reputation of the Constitutional Court. Publishing vacancy
and carrying out the selection procedure, which is not a formal requirement, repre-
sents an attempt to disguise the already reached political agreement.

The Constitution of BiH does not mention the principle of ethnic representation
of constituent peoples as a requirement for the selection and performance of the func-
tion of a judge in the Constitutional Court of BiH. This means that domestic judges are
elected on entity criteria®’, rather than on ethnic criteria. Although it was stated that
the judges are selected from the Entity the current practice shows that domestic judges
were selected based on the ethnic principle of equal representation. The Rules of the
Constitutional Court of BiH highlighted ethnic representation* by stipulating that
“the President of the Constitutional Court shall be elected by rotation of the judges
from among the constituent peoples of BiH”* Considering the mentioned practice,
some authors believe that in this case we have emergence of a constitutional tradition
secundum constitutionem, i.e. a custom which determines that judges are elected based
on ethnic belonging.* This is valid until departure from this practice by the legislature
of both Entities. It should be noted that such practice of electing judges prevents the
election of those who are not members of any constituent people to be President of
the Constitutional Court of BiH. The European Commission in its recommendations

2 More in Steiner, Ademovi¢, ibid, p.626.

3 Perhaps the reason for such procedure of selection of judges is inherited selection procedure

of judges in the former Yugoslavia, where each of the republics and autonomous provinces
appointed two, i.e. one judge to the Federal Constitutional Court. More: The constitution
of SFRY-Expert explanation, the Institute for Political Studies, Faculty of Political Science
Belgrade, Belgrade, 1975, p. 556.

* Article 42 paragraph 2 and Article 90 of the Rules of the Constitutional Court of BiH.
45 Article 87 of the Rules of the Constitutional Court of BiH.

% More: Lejla Bali¢, Constitutional tradition in BiH - review of the selection of judges of the

Constitutional Court of BiH, Year Book of the Faculty of Law in Sarajevo, Sarajevo, 2009.



reminds of a need to change the Rules of the Constitutional Court of BiH in terms of
eliminating these discriminatory provisions.*

The consequence of the systems that recognize life-term selection of judges, i.e.
until the age of seventy, is that the elected judges often represent political and social
values of their earlier authorities and perform their duties in spite of the changed
social circumstances.*® Unlike these systems, in e.g. Germany, Italy, France, Spain,
Serbia, and Croatia,* there is a limitation of the mandate for the constitutional court
judges. The BiH Constitution opted for the first mentioned system, so the members of
the Constitutional Court of BiH are elected to serve as judges until the age of 70.* This
system has its advantages which are primarily reflected in strengthening the status and
independence of the court. In addition certain, authors emphasize the advantage of
this solution as ensuring the continuity of jurisprudence.”!

Although these arguments have some merits, it is also necessary to consider the
advantages of other systems. Specifically, the limitation of the term of judges improves
the ability to follow the dynamics of the legal and social system, and progressive inter-
pretation of the law, while the necessary continuity is ensured through partial renewal
of the judges of the constitutional court. Limiting the mandate could affect the positive
competitiveness of judges in performance of their functions, especially having in mind
that performing the duty of a judge of a constitutional court represents the highest
step in the legal career. Periodic renewal of the composition of the constitutional court
would also contribute to reducing discrepancies between ruling structures and the
court, which could result in stronger support from the authorities in implementation
of the constitutional court decisions.

It is clear from the aforementioned that it is necessary to urgently amend the
discriminatory provisions of the Rules of the Constitutional Court of BiH that stipu-
late representation of only constituent peoples in the Court’s composition. Certainly
it would be advisable to consider complaints related to the prescribed criteria for the
election of judges, as well as the method and procedures of election, and possible
advantages of limiting their mandate.

¥ Recommendations from the European Commission from the second meeting of the structured

dialogue on justice between EU and BiH, held in Sarajevo on 10 and 11.11.2011. Available at:
www.pravosudje.ba (accessed on 14.12.2011).

8 Examples are the USA and Austria.

* In Germany the Federal Constitutional Court judges are elected for a term of 12 years, or until

the age for compulsory retirement. The same mandate period is provided for the judges of the
Constitutional Court in Italy. In France, the mandate of the members of the Constitutional
Council is 9 years, as well as judges of the Constitutional Courts of Spain and Serbia, while in
Croatia the mandate of the Constitutional Court judges is 8 years.

0 Article VI/1.(c) of the Constitution of BiH.
31 Steiner, Ademovi¢, ibid., p. 628.
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3. IMPLEMENTATION OF DECISIONS OF
THE CONSTITUTIONAL COURT OF BiH

The existence of the constitutional judiciary system is a consequence of
adopting the principle of constitutionality arising from the acceptance of the principle
of legality and the fact of existence of a written constitution. In support of the principle
of legality, the legal theory accepts the principle of constitutionality which appears as
an expression and guarantee of the entire political system. Accordingly, all state bodies
are obliged to uphold and protect the constitution.

Constitutional courts are one of the most important pillars of the primacy
of law and, in general, the constitution. Their role is different in different countries,
depending on the historical and political circumstances under which they emerged.
In this regard, the solutions relating to the enforcement of decisions of these courts
vary. Core transformation of the regimes, from a totalitarian to a democratic, requires,
in addition to the establishment of relevant institutions and procedures, significantly
developed democratic consciousness, legal culture and well defined mechanisms
regulating mutual relations between constitutional courts with other branches of
government, as well as with ordinary courts. Lack of the mentioned elements in the
transition countries, including BiH, is a cause of many problems that the bodies of
constitutional control in these countries face. One of the most obvious examples is a
failure to comply with the constitutional court decisions.

Currently, all courts in BiH face the problem of inefficient enforcement of court
decisions, as is the case with the Constitutional Court of BiH. Two sets of problems
arise in the interaction between the bodies in charge of control of constitutionality
and other state bodies: non-implementation of the constitutional court decisions that
relate to changes of laws that were found unconstitutional and non-implementation of
decisions where, in appellation, violation of rights in a concrete case was established.

Incorporating constitutional courts into a classic model of power-sharing causes
a hidden and sometimes open conflict with both executive and legislative authori-
ties, caused by the authority/jurisdiction entrusted to the Constitutional Court, which
relates to the possibility of putting legal documents out of force. Decisions on non-
conformity of a certain provision, or an act, with the Constitution generally does not
cause major difficulties in terms of implementation since such acts or a provision is
repelled. However, when courts decide to point out what the meaning of the relevant
constitutional principle implies in terms of a certain norm, including giving instruc-
tions to the legislature on eliminating inconsistencies i.e. gaps in the legal regula-
tion that has led to violation of constitution and guaranteed rights, then such deci-
sion unfortunately does not always constitute the basis for adoption of the act that



would be in accordance with an adequate application of these principles.”” Another
problem is the interaction and coordination of the work between constitutional courts
and ordinary courts, which should in an ideal situation, jointly, fulfil the function of
human rights protection.

Regardless of whether a constitutional court is part of the regular judicial
system or acts outside of it, situations of conflict of jurisdiction arising from the
understanding of activities of constitutional court as interference with the jurisdic-
tion of ordinary courts of either general or special jurisdiction are inevitable. These
situations, also, occur in countries with a long tradition of constitutional judicature
and interaction between different parts of judicial system (e.g. Germany), and are
particularly pronounced in legal systems of the “new” democracies including BiH.”
Within its appellate jurisdiction, the Constitutional Court of BiH when establishing
infringement of the law in a particular case may revoke decisions and acts of ordinary
courts and administrative bodies and simultaneously order review of these decisions
and acts. Also, it is possible that the Court in its decision calls for a change of practice
so that it can be in accordance with the interpretation of certain provisions that are
subject to review in a particular case in order to avoid further situations of violation
of rights of individuals guaranteed under the constitution. In practice, however, there
is often competition in the field of law that hampers the implementation of constitu-
tional court decisions by bodies whose primary duty is to implement these decisions.”

Decisions of the Constitutional Court of BiH are final and binding, as prescribed
under the Constitution of BiH>® and the Rules of the Constitutional Court of BiH,®

2 An example of this is the resolution of cases of “old foreign currency savings” in BIH where,

unsuccessfully, on several occasions the legislator was advised on ways how to solve problems
that could be consistent with the protection of human rights guaranteed under the Constitution
of BiH and Protocol 1 of the European Convention on Human Rights. More: Human Rights
Report in BiH 2008, Human Rights Centre of the University in Sarajevo, 2009, p. 234 - 238.

Former Yugoslavia was the first socialist country that has established a system of constitutional
judicature.

>* " Example is the Decision of the Constitutional Court no. AP-1785/06 from 30.03.2007, available
at: http://www.ccbh.ba/bos/odluke/povuci_html.php?pr=TWFrdG91Zg==&pid=70082
(accessed on 20.12.2011). In this Decision the Court by starting from the principles of
legal certainty and rule of law points to the obligation of the courts in the Entities to, when
adjudicating upon criminal offences of war crimes, apply the Criminal Code of Bosnia and
Herzegovina and other relevant laws and international documents applicable in Bosnia and
Herzegovina, and to follow the jurisprudence of the Court of BiH, as the State Court. Although
the above Decision of the Constitutional Court of BiH expressly indicates directions for the
court conduct, which would be consistent with mentioned constitutional principles, current
situation shows that it still not the case, as also pointed in the European Commission 2011
Progress Report for BiH, p12, available at: www.pravosudje.ba (accessed on 20.12.2011).

3> Article VI/5 of the Constitution of BiH.
3 Article 74 paragraph 1 of the Rules of the Constitutional Court of BiH.
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while failure to enforce them constitutes a criminal offence subject to sanction under
criminal legislation. Specifically, the Criminal Code of BiH prescribes a criminal
offence Failure to enforce decisions of the Constitutional Court of BiH, Court of BiH,
Human Rights Chamber or the European Court of Human Rights,”” committed by “an
official person in the institutions of Bosnia and Herzegovina, institutions of the enti-
ties and institutions of the Br¢ko District of Bosnia and Herzegovina, who refuses to
enforce the final and enforceable decision of the Constitutional Court of Bosnia and
Herzegovina, Court of Bosnia and Herzegovina or Human Rights Chamber or the
European Court of Human Rights, or if he prevents enforcement of such decision,
or if he prevents the enforcement of the decision in some other way.”*® This provision
sanctions, inter alia, the refusal to enforce the decision of the Constitutional Court of
BiH, which in fact constitutes the failure of a responsible person to act when there is
an obligation of enforcement, i.e. acting.

Although laudable is intention of the legislator to ensure enforcement of these
decisions through criminal legislation, thus recognizing their indisputable impor-
tance in the protection of individual and social goods and values, it is noted that this
mechanism has remained without significant impact in the field of enforcement of
decisions of the Constitutional Court of BiH and prosecution of persons responsible
for their enforcement, including representatives of the legislative authority.

First of all, noted is inconsistency between the provision of the Article 239 of
the Criminal Code of BiH and Article 74 of the Rules of the Constitutional Court BiH.
Specifically, while the Rules talk about the duty of respecting decisions of the Constitu-
tional Court of BiH by all competent authorities and any natural and legal person, the
Criminal Code BiH only mentions the official person in the institutions of BiH, Entity
or BD BiH as possible perpetrator of this criminal offence. In this regard, it would be
desirable as soon as a possible to initiate amendments of the mentioned provision of the
Criminal Code of BiH, to incriminate the failure to enforce, i.e. preventing enforcement
of decisions of courts by ant natural or legal person. From the aspect of constitutional

7 Entity Criminal Codes prescribe criminal offence Failure to implement Court decisions,

whereby incriminated is a failure to implement decisions of the ordinary and constitutional
courts within the Entity (Article 351 of the CC FBiH, “Official Gazette FBiH”, no.: 36/03, 37/03,
21/04, 69/04, 18/05,42/10,42/11; and Article 371 of the CCRS, “Official Gazette RS, no.: 49/03,
108/04, 37/06, 70/06, 73/10), while in Br¢ko District BiH, in addition to a failure to implement
decisions of the ordinary courts in the District, incriminated is failure to implement decisions
of the Human Rights Chamber and the Constitutional Court of BiH (Article 345 of the CC
BD BiH, “Official Gazette BD BiH”, no.: 10/03, 45/04, 6/05, 21/10). It is unclear why failure
to implement decisions of the Human Rights Chamber and the Constitutional Court of BiH
was introduced to the Criminal Code of BD, given that the proceedings in these cases are the
prerogative of the Prosecutor’s Office, i.e. the Court of BiH.

8 Article 239 of the Criminal Code of BiH, “Official Gazette BiH”, no.: 3/03, 32/03, 37/03, 54/04,
61/04, 30/05, 53/06, 55/06, 32/07, 8/10.



judicature, this seems particularly justified in relation to decisions arising from indi-
vidual appeals. Very often, the initial dispute is between natural and legal persons, and
ultimately direct practical enforcement depends on them, thus by incriminating their
failure to enforce or obstruction could be preventive, and as well have the effect of
strengthening the authority of the Court. Simultaneously, the perpetration of this crim-
inal offence by an official person, who as such has the obligation to uphold and promote
constitutionality and legality, should certainly constitute an element of qualification, i.e.
the basis for imposing a serious sanction against the offender.

However, it is questionable whether and what could be achieved with such
an amendment, i.e. extending the circle of responsible persons when the past prac-
tice clearly indicates that neither of the existing provisions is still used. Pursuant to
the Rules of Procedure of the Constitutional Court of BiH, in the event of a failure,
or a delay in the enforcement or informing the Court about the measures taken, the
Constitutional Court BiH renders a ruling in which it establishes that the decision of
the Constitutional Court of BiH has not been enforced, and then transmits the ruling
to the competent prosecutor for,” which in this case is most often the Prosecutor’s
Office of BiH. Usually, the prosecutor treats these rulings as a report, i.e. report on the
committed criminal offence, based on which he/she passes an order on conducting or
non-conducting an investigation. Only a negligible number of investigations end with
charges. According to the available information, in over seven years since the existence
of the criminal offence, only three judgments were rendered. The prevailing scenario in
ending an investigation upon rulings of the Constitutional Court of BiH on failure to
enforce decisions is an order of non-conducting or suspending investigation. Reasons
for this can be different. Without getting into political speculations, which some authors
cite as a possible motive for the sluggishness of the judiciary in relation to these cases
that often imply processing of high-level government officials, usually the problem is
in identifying official persons responsible for the (non) enforcement of decisions of
the Constitutional Court of BiH and/or proving quilt, i.e. difficulties in establishing
the intent of the persons for perpetration of this criminal offence,*® which is especially
pronounced in the decisions related to the unconstitutionality of a legal regulation.

The first mentioned problem seems to be somewhat grounded. Namely, in
certain situations, when a decision requires modification of the existing or adoption
of a new regulation, it is uncertain who actually should be marked as a suspect or
potentially accused person taking into the account the processes of political decision-
making. Generally speaking, it is possible to expect problems in reaching political

9 Article 74 paragraph 6 of the Rules of the Procedures BiH.

% More Centre for Investigative Reporting, Politicians above the Constitution, published on

30.01.2009, available at: www.cin.ba/Stories/P20_CCourt/?cid=885,2,1
(accessed on 23.11.2011).
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consensus when amending or adopting regulations that concern most important and/
or have significant implications on the budget. The above has its particular weight and
almost reaches the level of certainty in circumstances such as those on BiH. Although
the aforementioned needs to be kept in mind when suggesting solutions and leaving
space for their realization, it certainly cannot and must not be the ground for relieving
the government representatives from liability.*’ However, the identification of respon-
sible persons may encounter special problems. This is when one collective or more
different government bodies have been indicated in the decision for taking necessary
actions. For example, if it is necessary to adopt a particular law, then the draft will
usually be made by a competent ministry, and it must be adopted by the Council of
Ministers, i.e. government. Then, it is sent for consideration to a competent legisla-
tive body. In the event that the proposed law is made, but not adopted in the legisla-
tive body, it would be reasonable to question who should, upon the ruling on failure
to enforce the decision be prosecuted: all representatives of the legislature or one of
the Houses, speakers of specific Houses, representatives of certain political parties or
leaders of these parties, a government that did not produce satisfactory proposal, or
perhaps all of them together? However, although present and important, it is evident
that these problems do not occur in all cases in which the Constitutional Court deci-
sions have not been enforced, and that sanctioning of those responsible is still missing.

The problem of determining the intent in the criminal offence of non-enforce-
ment of the Constitutional Court of BiH decisions is, we believe, unwarranted, given
that the Court’s decisions are final and binding, so it is logical to assume the exis-
tence of intent of the subjects responsible for their enforcement, especially in case of
authority bodies.

In terms of the aforementioned dilemma it is certainly necessary as soon as
possible to open a dialogue within the professional community, and particularly
between the Constitutional Court of BiH, the Prosecutor’s Office of BiH and the Court
of BiH, to answer some controversial questions, and possibly provide suggestions for
the improvement of existing mechanisms for ensuring the enforcement of Constitu-
tional Court of BiH decisions.

However, the enforcement of court’s decisions, including the Constitutional
Court of BiH, is not just a legal issue, but also a socio-political problem.®* The authority

1 As an example of a decision that had political implications, we cite the Decision of the

Constitutional Court of BiH no.: U-5/98 from 2000 on the constitutionality of the peoples,
because the Entities, two years after the adoption of mentioned Decision, adopted the
amendments to the Entity constitutions and with pressure from the international community.
Decision available at: www.ccbh.ba/bos/odluke/index.php?src=2 (accessed on 23.11.2011).

2 The Constitutional Court of BiH in its press release in connection with enforcement of

decisions on 13.04.2011 stated: “In the period from 2008 to 2011, the Constitutional Court of
BiH decided on a total of 10.292 cases. Of this number, the Constitutional Court decided on



and the role of the Court depend primarily on the readiness, not only of relevant State

bodies, but also the overall community to accept and enforce Court decisions. In this

case the relation between the court and the community and in general moral-political

side, of both constitutionality and legality, and court decisions is assessed.®®

tation of the Dayton Agreemen

4. COMPETITION OF AUTHORITY OF THE CONSTITUTIONAL
COURT AND THE HIGH REPRESENTATIVE

The High Representative in BiH is the “final authority” regarding the interpre-

t,°* and his decisions are final and binding for authori-

ties in BiH. In addition, the Conclusions from the Peace Implementation Conference®

also introduced the so-called Bonn powers of the High Representative.®® In practice

63

64

65

66

the merits in 1.256, which is more than 12% of the total number of cases. Less than 88% of
cases were resolved as inadmissible due to certain reasons. Out of total number of merit decisions
the Constitutional Court of BiH found a violation of the Constitution in 865 cases, which is
more than 8% of the total number of cases. In other cases the Constitutional Court dismissed
the appeal/request. When it comes to enforcement, the Constitutional Court does not enforce
its own decisions. However, the Constitutional Court, ex officio monitors the enforcement of its
decisions. In the period from 2008 until now the Constitutional Court of BiH passed 34 rulings
on failure to enforce decisions (three in 2008, 19 in 2009, eight in 2010 and four in 2011). Thus,
in the period of more than three years the Constitutional Court of BiH, by ruling, has established
that in 3.9% of cases decisions were not enforced. In other words, every 25" decision was not
implemented. Moreover, in 49 cases the time-limit for implementation has not yet expired, and
in 25 decisions, there are justified reasons for non-enforcement (applicants’ death, the absence of
essential data for enforcement, lack of ability to enforce decision due to changed circumstances,
etc.). The biggest number of these rulings on failure to enforce decision of the Constitutional Court
of BiH, actually 28, were adopted because the competent courts and other competent bodies have
not enforced the decisions of the Constitutional Court of BiH whereby established was a violation
of applicants rights under Article 11/3.e) of the Constitution of BiH and Article 6 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms in respect of the
right to make a decision within a reasonable time, therefore, competent bodies were ordered to, as
soon as possible, finalize the procedures that were the subject of appeals, or that the authorities
pay a certain a certain non-pecuniary damage to the applicants because of a failure to make a
decision within a reasonable time. In remaining six decisions the Constitutional Court considers
that there is no serious political or legal issue that would be an obstacle to the system of enforcing
decisions of the Constitutional Court of BiH.” Available at: www.ccbh.ba/bos/press/index.php?
pid=4995&sta=3&pkat=125&kat=123 (accessed on 24.11.2011).

More: Jovan Dordevi¢, Constitutional Law-new revised edition, Belgrade, 1986.
Article 5 Annex X of the Dayton Agreement.
Peace Implementation Conference held in Bonn on 09 and 10.12.1997.

Although the right of the High Representative is limited to Annex X the provision of the same
Agreement where the High Representative was given the power to monitor, coordinate, and
promote the civilian implementation of the whole Peace Agreement resulted in extending these
powers to all non-military agreements under the other Annexes. More: Steiner, Ademovic,
ibid., p. 726.
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the Bonn powers (i.e. making binding decisions and measures to ensure implementa-
tion of the Peace Agreement throughout BiH and smooth functioning of common
institutions) imply the right of the High Representative to undertake measures
against persons holding public office (civil servants and elected officials), the right to
pronounce and change laws, and the right to suspend the validity of certain provisions
or regulations in their entirety. ¢

Given the above, and bearing in mind the previously presented functions of the
Constitutional Court of BiH concerning the protection of constitutionality and the
protection of human rights, the question on the relation between the Constitutional
Court of BiH and decisions of the High Representative for which there are allegations
that are inconsistent with the Constitution of BiH, was raised particularly on human
rights violations resulting from these decisions.

In the first case, the basic question is the character of the institution of the High
Representative and nature of his acts, as well as the jurisdiction of the Constitutional
Court of BiH in terms of reviewing their constitutionality. Specifically, although in
theory, in this case, this is considered as laws in substantive-legal terms, the dilemma
remains whether they are also laws in formal legal term, since the fulfilment of both
of these aspects is necessary for determining each act as law, and consequently for the
review of the constitutionality of the law by the Constitutional Court of BiH. The prac-
tice of the Constitutional Court of BiH shows that the Court has reviewed the consti-
tutionality of the laws that were enacted by decisions of the High Representatives, and
were not adopted by the Parliamentary Assembly of BiH, considering them to be laws
in both substantive-legal and formal legal term. Specifically, when making decision
on the admissibility of the request for review of constitutionality of such laws, the
Constitutional Court has explained the “special” political circumstances in BiH and
the position of the High Representative as follows: “Such a situation amounts to a sort
of functional duality: an authority of one legal system intervenes in another legal system,
thus making its functions dual. The same holds true for the High Representative: he has
been vested with special powers by the international community and his mandate is of an
international character... the High Representative — whose powers under Annex 10 to the
General Framework Agreement, the relevant resolutions of the Security Council and the
Bonn Declaration as well as his exercise of those powers are not subject to review by the
Constitutional Court - intervened in the legal order of Bosnia and Herzegovina substi-
tuting himself for national authorities. In this respect, he therefore acted as an authority
of Bosnia and Herzegovina and the law which he enacted is in the nature of a national
law and must be regarded as a law of Bosnia and Herzegovina.”® Therefore, the Consti-
7 Since the introduction of the Bonn Powers the High Representatives in BiH have passed more
than 900 decisions. Decisions are available at: www.ohr.int (accessed on 21.12.2011).

% Decision of the Constitutional Court of BiH no.: U-9/00 from 03.11.2000, par. 5, available at:



tutional Court of BiH held that: “when the High Representative intervenes into the legal
system of Bosnia and Herzegovina, substituting the domestic authorities, he acts as an
authority of Bosnia and Herzegovina, and the laws enacted by him are, by their nature,
domestic laws of Bosnia and Herzegovina, whose conformity with the Constitution of
Bosnia and Herzegovina can be examined by the Constitutional Court.””

Therefore, the Constitutional Court has elegantly bypassed consideration
of who is authorized to issue laws, arguing that “should not do it”, considering that
the characterization of the act by its name and publication are the sufficient basis for
determining an act of the High Representative as law of BiH, subject to the examina-
tion of constitutionality. Such a simple explanation of the Constitutional Court is
certainly not enough for resolving complex issues of organisation of BiH and the posi-
tion of the High Representative in the legal system of BiH. Additionally, although the
Constitutional Court has never challenged the constitutionality of the act of the High
Representative, it is uncertain what would happen and who would be responsible for
the implementation of a possible Court decision that would establish the unconstitu-
tionality of the act — the law of the High Representative.

In connection to the decisions of the High Representative to remove civil
servants and elected officials, not denying the seriousness of the reasons for their issu-
ance, it must be noted that the High Representative acts as the political representative
of the international community in BiH and as such does not constitute an indepen-
dent authority. There is no right to appeal against these decisions and they are usually
without a time limit and mostly remain in force until the High Representative lifts the
ban. In this respect the question arises whether the decisions made by the political
authority, which directly relate to the exercise of rights of individuals, can stay out of
judicial control ‘or at least the minimum of due process”. The Venice Commission has
also addressed this issue and recommended ‘setting up an independent panel of legal
experts which would have to give its consent to any such decision” suggesting that this
body should be composed of international legal experts, as long as the judicial system
in BiH is not able to effectively and independently cope with powerful individuals who
act contrary to the Peace Agreement.”

The Constitutional Court BiH when considering the appeals filed against deci-
sions of the High Representative on the removal of certain individuals from office,
initially rejected these appeals due lack of jurisdiction of the Constitutional Court of

www.ccbh.ba/bos/odluke/povuci_html.php?pid=22416 (accessed on 09.11.2011).

% Decision of the Constitutional Court of BiH no.: U-26/01 from 28.09.200, par. 13, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=22860 (accessed on 09.11.2011).

See European Commission for Democracy through Law (Venice Commission), Opinion on
the Constitutional Situation in BiH and the Powers of the High Representative, from 11 and
12.03.2005, available at: www.venice.coe.int/docs/2005/CDL-AD(2005)004-bos.asp (accessed
on 13.11.2011).

70

101

HUMAN RIGHTS: SPECIAL TOPICS



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

102

BiH"' or because these appeals were premature.”” However, deliberating on the appeal
of Milorad Bilbija and Dragan Kalini¢,”* though without prejudice to legal force of
such decisions of the High Representative, the Constitutional Court of BiH took
different position by establishing that there is “a positive obligation of the State to ensure
respect for fundamental human rights enshrined in the Constitution of BiH or arising
from international treaties, however, the source of their legal force is in the Constitution
of BiH, as it is in the present case the individual’s right to an effective legal remedy’.
Although the Constitutional Court of BiH established that there is no effective legal
remedy available within the existing legal system of BiH against individual decisions
of the High Representative concerning the rights of individuals, it also noted that BiH
has not “undertaken the activities to ensure legal remedy”. The Court noted that BiH
was ‘obliged, through Steering Board of the Peace Implementation Council and Secu-
rity Council of the United Nations...to point to the alleged violations of constitutional
rights of individuals...and thus ensure the protection of constitutional rights of its citi-
zens”. Reacting to this Court Decision the High Representative issued an Order where
‘any step taken by any institution or authority in BiH in order to establish any domestic
mechanism to review the Decisions of the High Representative...shall be considered as an
attempt to undermine the implementation of the civilian aspects of the General Frame-
work Agreement for Peace in BiH, and shall be treated in itself as conduct undermining
such implementation”.”* Also, the Order demands an express prior consent of the
High Representative in any proceeding instituted before any court in BiH which chal-
lenges or questions one or more of these decisions,” and declare that the provisions
of the Order are not “justiciable by the Courts of BiH or its Entities or elsewhere, and no
proceedings may be brought in respect of duties in respect thereof ”.”®

The European Court of Human Rights, in consideration of the application
of Dragan Kalini¢ and Milorad Bilbija, has declared it as inadmissible, because it is
incompatible ratione personae, concluding that “removals from office ordered by the
High Representative pursuant to his “Bonn powers” are, in principle attributable to the

' See e.g. Decision of the Constitutional Court of BiH no.: U-37/01 from 02 and 03.11.2001,
available at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=22807 (accessed on 14.11.2011).

7> See e.g. Decision of the Constitutional Court of BiH no.: AP-905/04 from 30.11.2004, available
at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=27717 (accessed on 14.11.2011).

73 Decision of the Constitutional Court of BiH no.: AP-953/05 from 08.07.2006, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=59440 (accessed on 14.11.2011).

Article 2 of the Order on the Implementation of the Decision of the Constitutional Court of
BiH in the Appeal of Milorad Bilbija et al. no. AP-953/05 of the High Representative from
23.03.2007, available at: www.ohr.int/print/?content_id=39398 (accessed on 17.11.2011).

75 Article 3, ibid.
76 Article 4, ibid.
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United Nations and that BiH could not be held responsible for such removals””” Following
this position of the European Court, the Constitutional Court of BiH again changes its
practice by dismissing the subsequently filed appeals against the decisions of the High
Representative on the removals from office as rationae personae incompatible with the
Constitution of BiH.”®

Thus, despite the attempts of the Constitutional Court to find a way out of the
vicious circle, ensuring equal legal protection to all citizens, following the reaction of
the High Representative and later European Court of Human Rights, in fact there has
been a collapse of authority of the Constitutional Court of BiH, and the BiH judicial
system in general. Even if there were valid reasons for such actions, we think that a
period of 16 years is sufficient to establish any effective system of control of the deci-
sions of the High Representative, which has not been done yet.

5. THE ROLE OF THE EUROPEAN COURT OF HUMAN RIGHTS
IN THE SYSTEM OF CONSTITUTIONAL JUDICATURE IN BIH

The European Court of Human Rights is not a substitute for national courts
and other local mechanisms for the protection of human rights, but it certainly is
an important additional mechanism for the protection of rights. This importance is
reflected primarily in its authority to which the Constitutional Court of BiH and other
courts in BiH cite, and corrective activity in the elimination of institutional weaknesses
to which the undeveloped BiH system has no answer. Also, other transition countries
were faced with similar problems. Therefore, the European Court, upon inclusion of
the former Eastern bloc countries into the European human rights protection mecha-
nisms, faced an influx of a large number of identical cases caused by a slow and incon-
sistent democratic transition in these countries. The excessive workload of the Court
required finding adequate solutions to the situation, which led to the modification of
existing methods of work by introducing the so-called pilot judgment procedure.”

77 Decision on admissibility of the European Court of Human Rights no.: 45541/04 and 16587/07
from 13.05.2008, available at: www.mhrr.evlada.ba/PDF/UredPDF/?id=311 (accessed on
17.11.2011).

78 See e.g. Decision of the Constitutional Court of BiH no.: AP-680/07 from 13.05.2009, available
at: www.ccbh.ba/bos/odluke/povuci_html.php?pid=193481 (accessed on 17.11.2011).

Committee of Ministers of the Council of Europe in its Resolution (2004)3, adopted on the
114th session on 12.05.2004, has invited the Court as far as possible, to identify in its judgments
finding a violation of the Convention, what is considered to be an underlying problem and the
source of this problem, in particular when it is likely to give rise to numerous applications, so
as to assist states in finding appropriate. Resolution available at: https://wcd.coe.int/ViewDoc.
jsp?id=743257&Lang=fr#RelatedDocuments (accessed on 10.12.2011).
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The pilot judgment procedure is used when there is a need to clearly establish the exis-
tence of structural problems, and propose special measures or actions that a govern-
ment should take to remedy violations of rights. Cases against BiH pending before the
European Court are largely pilot cases,® clearly indicating an insufficiently built state
legal system, as well as weaknesses of the institutional mechanisms.

The Court, in addition, to identifying problems, encourages the state to solve
the large number of individual cases within the framework of national mechanisms
and thus apply the subsidiary system that underpins the system of the European
Convention for the Protection of Human Rights and Fundamental Freedoms.*' In the
context of resolving cases before the European Court, the principle of subsidiarity is
the starting point for reviewing the relations between the national and supranational
decision-makers. This principle rests on the fact that the Court is a supplementary and
subsidiary mechanism for the protection of human rights and freedoms covered by
the national legal system, whose political administrative and legal authorities retain
the primary responsibility for the protection the rights of individuals. Although the
principle of subsidiarity is not explicitly listed in the Convention, it stems from the
provisions of exhausting national legal remedies and obligation to ensure effective
domestic legal remedy.

There has been a debate recently about whether the European Court of Human
Rights should provide “individual” or “constitutional” judgments. Proponents of the
former believe that the right to an individual petition is the foundation of the European
human rights mechanism and that the Court should “examine each case of anyone
who claims to be victim of violations of the Convention rights” and ensure the right
to a legal remedy to individuals whose rights have been violated.® The latter position
departs with the premise that the Court should focus on providing fully reasoned and
authoritative judgments in cases which rise substantial or new and complex issues of

80 Suljagi¢ against BiH, no.: 27912/02 from 03.11.2009, available at: www.mhrr.gov.ba/ured_

zastupnika/novosti/?id=1092; Coli¢ et al. against BiH, no.: 1218/07, 1240/07, 1242/07, 1335/07,
1368/07, 1369/07, 3424/07,3428/07, 3430/07, 3935/07, 3940/07, 7194/07, 7204/07, 7206/07 and
7211/07 from 10.11.2009, available at: www.mhrr.gov.ba/ured_zastupnika/novosti/?id=789;
Karanovi¢ against BiH, no. 39462/03 from 20.11.2007, available at: www.mhrr.gov.ba/
PDF/?id=327; Sekerovi¢ and Pasali¢ against BiH, no.: 5920/04 and 67396/09 from 08.03.2011,
available at: www.mhrr.gov.ba/PDF/UredPDF/?id=1980; Doki¢ against BiH, no. 6518/04 from
27.05.2010, available at: www.mhrr.gov.ba/ured_zastupnika/novosti/?id=1475 (accessed on
10.12.2011).

First pilot judgment was passed in 2004 in the case Broniowski against Poland, no: 31443/96
from 22.06.2004, available at: http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hb
km&action=html&highlight=31443/96&sessionid=97914734&skin=hudoc-en (accessed on
14.12.2011).

82 Dembour, Finishing Off Cases: the Radical Solution to the Problem of the Expanding ECTHR
Caseload, EHRL Rev 604, 2002, p. 621.
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human rights law, are of particular significance for the State concerned, or involve
allegations of serious human rights violations.*

These premises apply to all Member States of the Council of Europe, whose
systems are familiar with the mechanisms for the protection of human rights, including
BiH. In this sense, it is necessary to emphasize the special role of the Constitutional
Court of BiH, which, among other institutions, is constituted as the ultimate guarantor
of the rights guaranteed under the Constitution of BiH. In addition, the Constitutional
Court of BiH, at the national level, constitutes a supreme mechanism for protecting
the Convention rights, given the direct incorporation of the Convention in the Consti-
tution of BiH. It is significant to point out that the position of the Convention in BiH
is a special one, compared to the other member states of the Council of Europe, espe-
cially having in mind the applicability of the Convention in the legal system, even
before BiH became a member. Specifically, under the provisions of the Constitution of
BiH, the Convention was given primacy over BiH laws, and implicitly over the Consti-
tution itself, since the constitutional provisions on human rights protection cannot be
changed.

In this regard, despite the above-mentioned debates and formal definition of the
European Court as the “only” additional protection mechanism, the European Court,
however, is increasingly becoming a supra-national “constitutional court’, especially
in countries that have directly incorporated convention rights in their constitutions.
In support of this claim we cite the Judgment of the European Court of Human Rights
in the case Dervo Sejdi¢ and Jakob Finci against BiH,* where the established discrimi-
nation arose from the inability of members of non-constituent peoples to run and be
elected to the Presidency and the House of Peoples of the Parliamentary Assembly
of BiH. Although the wording part of the Judgment does not list concrete measures
that the state is obliged to undertake in order to eliminate the established violation of
law, in practice, following the reasoning of the judgment, its implementation requires,
among other things, change of the relevant provisions of the Constitution of BiH.*

8 Committee of Experts for the Improvement of Procedures for the Protection of Human Rights,

Report of the Evaluation Group to Examine Possible Means of Guaranteeing the Effectiveness
of the ECTHR, par. 98, Doc. EG Court, 2001.

8 Sejdi¢ and Finci against BiH no.: 27996/06 and 34836/06, from 22.12.2009, available at: http://
mhrr.evlada.ba/ured_zastupnika/novosti/?id=1008 (accessed on 25.11.2011).

8 Certain judgments of the European Court for other countries had similar implications, as e.g.

in the case A, B and C against Ireland no.: 25579/05 from 16.12.2010, which found a violation
of the applicants right to respect for private and family life in relation to constitutional
determination on prohibition of abortion. Available at: http://cmiskp.echr.coe.int/tkp197/
view.asp?item=4&portal=hbkm&action=html&highlight=IRELAND &sessionid=97827181&
skin=hudoc-en (accessed on 21.12.2011).
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6. CONCLUDING REMARKS

In countries that find themselves in significant social, economic and political
reform processes, as is the case in BiH, the development of normative regulation is
in a constant discrepancy - being at one moment behind ongoing reforms, and at the
other much ahead. In this situation, and in the absence of a functional unity of the
judicial system, the “constitutionalisation” of the sectoral legislation and the legisla-
tion existing at the different levels of authority is the inevitable option. Effective and
consistent implementation of law can and must be based on the supremacy of the
constitution and therein built international documents for human rights protection, in
particular the European Convention on Human Rights and Fundamental Freedoms,
which are directly applicable in BiH, because as the Constitutional Court of BiH states
“the failure to respect human rights and fundamental freedoms and the failure to fulfil
international obligations inevitably leads to international isolation and, through the lack
of recognition of the institutions of such a state, to the discrepancies of that personality”*®

Proceeding from this, the importance of the role of the Constitutional Court of
BiH is unquestionable, respectively its decisions, which by legal nature constitute the
source of law. Although in form of an individual act, the decision of the Constitutional
Court on annulling and repealing laws and regulations is a normative act. Laws and
other regulations have their share in confirmation and further development of condi-
tions and possibilities for the realization of human rights and fundamental freedoms,
and the assessment of constitutionality and legality in principle is, and in many cases
shall be, a form of protections of individual freedoms and rights.

Decisions of the Constitutional Court of BiH in some disputes have a character
of judgments, but even then these acts may be more extensive than a judgment by ordi-
nary court. Thus the competent authorities, particularly the judicial bodies, should be
guided by legal views expressed in them. Under the current circumstances, and until
the establishment of the Supreme/Appellate court at the state level, a more open and
active role of the Constitutional Court of BiH in harmonisation of the court practice
to achieve legal certainty and equality of citizens of BiH before the law would be neces-
sary. At the same time, it is useful to note that with possible establishment and regula-
tion of the jurisdiction of the State Supreme/Appellate Court taken into consideration
should be the current broad appellate jurisdiction of the Constitutional Court of BiH,
and in order to create space for its engagement in “most important” constitutional
issues extend possibility to initiate proceeding for the review of constitutionality, and
also “transfer” substantial part of “tasks” from the field of human rights protection and
fundamental freedoms to that newly formed court.

8 Decision of the Constitutional Court of BiH no.: U-14/05 from 02.12.2005, par. 50, available at:
www.ccbh.ba/bos/odluke/povuci_html.php?pid=42072 (accessed on 14.12.2011).



PUBLIC ADMINISTRATION
AND HUMAN RIGHTS

1. INTRODUCTION

In accordance with their constitutional status, the public administration author-
ities are obliged to respect, protect and fulfil the human rights and fundamental free-
doms guaranteed under the Constitution of Bosnia and Herzegovina. Human rights
protection in public administration is achieved through its function of executing laws
and procedures in which decisions on the rights and obligations of citizens and legal
entities are taken. Therefore, public administration plays a significant role in protecting
and promoting human rights in Bosnia and Herzegovina (BiH).

Public administration in BiH in the post-conflict and transition period was
certainly under the influence of a number of aggravating factors that affected reform
processes. The main aggravating factors identified were: pronounced political monopoly
over the administration, the materialization of quantitative over qualitative growth
with multiple horizontal and vertical levels of authority, unfavourable personnel struc-
tures, as well as deficiencies incorporated into the existing constitutional structure that
brought strong expansion of substantive administration liability".

According to the last assessment on democracy and the rule of law conducted
by SIGMA?, public administration is characterized by its ineffectiveness at the state
level and by its politicization at the entity level. The multiplicity of governments, the
number of employees and internal organization, make governance as a whole a severe
drain on national resources.

' S. Leskovac, Transition and public administration reform, Faculty of Political Science in

Sarajevo, Sarajevo, 2009 p 421.

Assessment BiH Democracy and the Rule of Law 2010, Support for Improvement in Governance
and Management (SIGMA), 2010, available at http://www.oecd.org/dataoecd/21/13/47073521.
pdf
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These and many other reasons give rise to the assertion that BiH has not made
developed governance principles, despite the strategic efforts undertaken to adopt a
Public Administration Reform Strategy.

Therefore, this paper will attempt to identify the role of public administration in
promoting and protecting human rights based on the principles of good governance,
and based on identified indicators, to assess the preconditions and the ability of the
public administration in BiH to fulfil its human rights obligations.

2. THE ROLE OF PUBLIC ADMINISTRATION IN
THE PROMOTION OF HUMAN RIGHTS

The promotion of most human rights requires the active participation of the
authorities. Government action, in most cases, relates to the enforcement of laws and
policies and the implementation of other activities of the various sectors of public
administration. These activities are focused on the obligation to respect, protect,
and fulfil human rights. Public administration and human rights complement each
other. The principles of human rights provide guidance for the work of public admin-
istration and other political and social actors. In addition, the principles of human
rights constitute a source of information for the development of a legal framework,
public policies, programmes, and public budgets. On the other hand, without a public
administration based on the principles of “good governance™ human rights would not
be respected and protected in an appropriate manner. This includes the existence of an
appropriate legal framework and institutions but also administrative processes that are
ready to respond to the needs and rights of all members of society.

When talking about public administration then we are also talking about public
administration in terms of management. Public administration is perceived as an
administration that “has received from the political authorities the power and neces-
sary resources to meet the general interests.”

Although there is no universal definition of good governance, depending on
the context, some basic principles are common to all definitions* and these are: public
participation in decision-making, transparency, accountability, rule of law, efficiency,
equality, and similar. The United Nations Security Council in its Resolution number
2000/64 in its statement: “The role of good governance in the promotion of human

> Eng. “Good governance”

*  E.g. according to the World Bank, good governance entails sound public sector management

(efficiency, effectiveness and economy), accountability, exchange and free flow of information
(transparency) and a legal framework for development (justice, respect for human rights and
liberties) in the World Bank, Governance, Washington, D.C., 1993



rights™ recognized that good governance is a foundation “sine qua non” for the
promotion of human rights.

The principles of good governance are therefore crucial to establishing a posi-
tive environment for the realization of human rights. Good governance principles are
based on fundamental human rights documents.

The principle of legal certainty is regulated under Articles 4 and 8 of the
ICESCRS, equality under Articles 1,2 of the UDHR’, 3 and 14 of the ICCPR®, 2,3 and
7 of the ICESCR, under Article 14 and Protocol 12 of the ECHR® and Articles 20 and
27 of the ESC'?, public participation under Articles 6, 8, 14, 21 and 29 of the UDHR,
6,9, 13, 16 and 25 of the ICCPR, 5, 6 and 13, P3 of the ECHR and 15,22 of the ESC
and so on.

Based on Resolution 2005/68 of the Commission for Human Rights'!, the Office
of the United Nations High Commissioner for Human Rights (UNHCR) carried out
research with the aim of examining the relationship between good governance and
human rights and provided practical examples. Based on the analyses conducted, the
UNHCR" has categorized basic relations between good governance and human rights
into four main fields:

e Democratic institutions

e Public participation in decision-making

o Service delivery and the rule of law

e Combating corruption

These indicators will be used to analyse the state of public administration in
BiH in the context of its capacities to apply the principles of good governance and
actively engage in the protection of human rights.

2.1 Democratic institutions

The existence of democratic institutions is a basic precondition for the realiza-
tion of human rights. Rating the democracy of public administration institutions in

The role of good governance in the promotion of human rights, Commission on Human Rights
resolution 2000/64

International Covenant on Economic, Social and Cultural Rights

The Universal Declaration of Human Rights

International Covenant on Civil and Political Rights

European Convention on Human Rights and Fundamental Freedoms

European Social Charter

' Available at http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2005-68.doc

12 Good Governance Practices for the Protection of Human Rights (HR/PUB/07/4), available at
http://www.ohchr.org/Documents/Publications/GoodGovernance.pdf
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BiH is influenced by many factors and the consequences of “triple transition” The
three elements of this transition are: political, economic, and social. These elements
have all had an impact on social dynamics in BiH and thus on the functioning of
public administration. It is therefore necessary to consider public administration as
part of democratic institutions through the prism of transition, the need for reform,
and other elements necessary for the functioning of public administration.

2.1.1 The challenges of de-politicization of public administration

The Peace Implementation Council, in a meeting held in Madrid in 1998,
concluded that “the creation of a professional and apolitical civil service is a vital

component of any effectively functioning state”"’

. One way of achieving this goal is
through the adoption of a civil service law which will regulate the separation of polit-
ical influence from public administration; one of the preconditions for Euro-Atlantic
integration stated in the Road Map for BiH.

However, in addition to the adoption of the above-mentioned law, the politici-
zation of “public administration” still remains a real problem in BiH and represents an
obstacle to the establishment of a professional public administration. According to the
2011 BiH Progress Report' “no progress has been made towards the development of a
professional and de-politicised civil service’, while according to the SIGMA'® Report,
the politicization is especially pronounced at entity level.

In further deliberations, the positive-legal aspects affecting the (de)-politiciza-
tion of public administration as a precondition for establishing a public administra-
tion based on rule of law principles, will be analysed.

2.1.1.1 Prohibition of civil servants’ activities in political parties

The clearly defined duties and rights of civil servants enable the establishment
of a system which would distance civil servants from political influence. It is important
to emphasize that all four laws'® prohibit the public manifestation of political beliefs by
civil servants and also prohibits membership of governing or other boards of political
parties. Violation of these legal provisions entails disciplinary accountability, but it is

Declaration of the Peace Implementation Council of 16.12.1998 item 12.2 taken from <http://
www.ohr.int/pic/ default.asp? content_id=6873>

Report available at: http://www.dei.gov.ba/bih_i_eu/najvazniji_dokumenti/dokumenti_eu/?id
=8606

Assessment BiH Democracy and the Rule of Law 2010, Support for Improvement in Governance
and Management (SIGMA), 2010.

6 Law on Civil Service in Institutions in BiH (“Official gazette BiH” no.: 19/02; 08/03; 35/03;
04/04; 17/04; 26/04; 37/04; 48/05; 02/06; 32/07; 43/09 and 08/10); Law on Civil Service in the
FBiH (“Official Gazette FBiH” no.: 29/03; 23/04; 39/04; 54/04; 67/05; 08/06 and 04/12); Law on
Civil Service in the RS (“Official Gazette of RS” no.: 118/08) and Law on Civil Service in BD
Administration (“Official Gazette BD” no.: 28/06; 29/06; 19/07).



not clear if the violation of provisions of the FBiH law relate to violations committed
by civil servant. It is interesting to note that state law only stipulates a fine'’; Federa-
tion of BiH (FBiH) law stipules sanctions ranging from a public disciplinary warning
to dismissal from the civil service; while the law in the Republika Srpska (RS) does not
foresee any sanctions. The state and FBiH laws also regulate situations in which a civil
servant is a candidate for public office to which they are directly or indirectly elected.
In this case, the civil servant shall be considered as being on leave. From the moment
of appointment to any legislative or executive body of authority at any level of govern-
ment in BiH, any managerial civil servant is obliged to resign while other civil servants
shall be reinstated in the same job after failure to be elected, at the end of his/her term
or at the end of his/her position within a legislative or executive body of authority.'®

2.1.1.2 Recruitment of civil servants in public administration

Limiting the role of politics in the hiring of civil servant is crucial for the
de-politicization of the work of civil servants. The head of an institution is, in most
cases, appointed by either the legislative or executive authority on behalf of the public
administration body as an employer. The influence that these people may have during
the recruitment of civil servants in public administration can directly effect the politi-
cization or de-politicization of civil servants’ work.

The appointment of a civil servant is regulated by the Law on the Civil Service
and a number of by-laws regulating the appointment procedure. The procedure for
appointment of civil servants is based on the principle of open public competition;
while the procedure is run by a selection committee. The appointment of civil servants
is regulated differently at the state and entity levels. While the state level highlights
the role of the BiH Agency for the Civil Service and diminishes the role of the head of
the institution, the entity laws give preference to the heads of institutions in the civil
servant appointment procedure. There are three basic elements that can affect the (de)
politicization of the work of civil servants:

e Composition of the selection committee;

e Ciriteria for passing a decision on candidate selection from the list of successful

candidates; and

e Tenure of the managerial civil servants.

17 Article 63a paragraph 5 stipulates a fine to the amount of 2000.00 KM to 5000.00 KM. Civil
servants shall be penalized for violation if they are a member of governing or other boards
of political parties or if they follow the instructions of political parties while paragraph 8
of the same Article stipulates a fine to the amount of 200.00 KM to 800.00 KM for public
manifestation of political beliefs.

More in M.A. Lejla Bali¢: The Principle of parliamentary discrepancies-Overview of the status
of the representatives and delegates of the BiH Parliamentary Assembly, Yearly Book of the Law
Faculty in Sarajevo, LIV-2011, p. 47-61
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In accordance with the provisions of the Law on the Civil Service in the institu-
tions of BiH, the role of the BiH Agency for the Civil Service is especially pronounced
in the appointment of civil servants'®, while the head of the institution appoints
managerial civil servants.”® Following a request from the institution on the need to
fill a vacant position, the Agency shall advertise the vacancy, appoint the selection
committee and, in accordance with the results accomplished by the candidate, shall
appoint the civil servant. The committee is composed of five members, of whom two
are civil servants from the institution concerned, and three are selected from a list
of independent experts (who cannot be employees of the institution concerned).
The selection committee shall make a list of successful candidates and, in the case of
civil servants, the Agency shall appoint the candidate with the highest score in open
competition. With regard to managerial civil servants, the head of the institution
has the complete freedom to appoint a civil servant from the list of successful candi-
dates. This discretionary right enables the head of institution to ignore the ranking of
successful candidates and choose any candidate from the list. However, the decision is
limited to the list of successful candidates that the selection committee made, based on
open public competition. If within 30 days a candidate from the list is not appointed,
the Agency shall appoint the first successful candidate from the list. The law does not
stipulate a tenure period for any of the managerial civil servants.

The entity laws on civil servants foresee a greater role for the head of an institu-
tion in employing civil servants. The majority of committee members entrusted with
the selection procedure are employees of the institution that hires civil servants.

In the RS, the Civil Service Agency makes a list of successful candidates and
submits a proposal for appointing the most successful candidate. The civil servant
appointment proposal is forwarded to the head of the institution, while any proposal
for appointing a managerial civil servant is delivered to the RS Government.

With three different laws, three different systems of filling vacant civil servant
positions are in effect. Although all three systems are based on public competition,
there are significant differences in them that may affect the (de)politicization of the
work of civil servants. Under the Law on the Civil Service in FBiH, the head of the
institution has a significant role in selecting civil servants and may influence the work
of the selection committee. Although civil servants are not elected to a term, the law
enables the head of the institution to disregard the points earned which means that the
best candidate has no guarantees that he/she will be appointed. The FBiH Civil Service
Agency’s role is in appointing the committee members and giving an opinion on the

Article 7 paragraph b)1) head of internal organizational unit; 2) senior advisor; 3) senior
official; and 4) specialist.

2 Article 7 paragraph a) 1) senior executive manager and senior executive manager with a special

assignment and 2) assistant minister, assistant director and chief inspector



procedure. This fact calls into question the possible politicization of the hiring process
because of the crucial role of the head of the institution.

In the RS, the government appoints civil servants to managerial positions for a
5 year tenure; demonstrating that the government has direct influence over the work
of these civil servants. This emphasizes the role of the RS Government in (re)election
which represents the real possibility of politicization in the work of managerial level
civil servants in the RS.

Recently, the fact that managerial civil servants employed in the institutions of
BiH and the FBiH are not appointed to tenure was questioned in public discourse. It
was argued that ministers are unable to implement the goals of their policies due to
the fact that they have no direct influence over their assistants nor have they the possi-
bility to appoint other assistants if there is a vacant position. However, these argu-
ments should be rejected especially because of the mechanisms that are provided in
accordance with the Laws on Civil Service in situations of non-completion or failure
to consciously and carefully execute the entrusted duties and tasks.

2.1.1.3 The judgment of the Constitutional Court of FBiH
in case U-29/09

The Constitutional Court of FBiH, deciding on the Application for determining
the constitutionality of the Law on the Civil Service in the FBiH, in case U-29/09%,
passed a judgment finding that the provision of Article 1 paragraph 1 of the Law on
Civil Service in the FBiH reading “canton, city and municipality” is not in conformity
with the FBiH Constitution. Specifically, the Court found that the law defining the
employment status of civil servants in the bodies of public administration in the FBiH,
canton, city, and municipality falls within social policy issues. In accordance with the
provision of the Article II1.2 of the FBiH Constitution, joint jurisdiction of the entity
and the canton is stipulated, while the provisions of Article IIL.3 stipulate the ways of
exercising these joint jurisdictions. Social politics, in accordance with the provisions
of Article IIL.2 e, fall under joint jurisdiction. Within this judgment, the application
of the provisions of the FBiH Law on the Civil Service to civil servants in cantons,
cities and municipalities were pronounced unconstitutional; since before the adop-
tion of the Law there had been no agreement reached between federal and cantonal
authorities.

To date, this judgment has not been implemented; therefore the Constitutional
Court of FBiH passed a Decision on non-implementation® and this issue still leads to
legal uncertainty with respect to the status, rights and obligations of civil servants in

2l Judgment in case U-27/09, 20 April 2010 available at http://www.ustavnisudfbih.ba/bs/open_
page_nw.php?l=bs &pid=95
22 22 February 2011
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cantonal, city and municipal administration services. Agreement on the application of
the FBiH Law has not been reached, and some cantons® have already drafted working
versions of the cantonal laws. The European Commission in the Progress Report also
points out the fact that this poses a risk of further fragmentation of the civil service
system across the country.

2.1.1.4 Ethnic representation of civil servants

All three laws on the civil service contain provisions that relate to the national
structure of civil servants. The Law on Civil Service in the institutions of BiH and the
Law on Civil Service in the RS use the formulation that the structure of civil servants
“shall generally reflect the national structure” of the population in accordance with the
last census. The Law on Civil Service in FBiH uses the formulation “Bosniaks, Croats
and Serbs, as constituent peoples, along with Others and the citizens of Bosnia and
Herzegovina, shall be proportionally represented”, which is of an imperative nature.
The Venice Commission in its Opinion on the Draft Law on the Civil Service in
Governmental Institutions of BiH* considered that such formulation is in accordance
with European standards and that the word “generally” should be deleted as being
in conflict with the principle of non-discrimination. Analogous application of this
opinion to the Law on the Civil Service in FBiH and the use of the auxiliary verb “will”
that has imperative character leaves space for discrimination.

However, if we take into the account that fact that the head of the institution has
the discretionary right to select any candidate from the list of successful candidates,
then it can be concluded that, in this way, the national structure of employees can be
ensured.

On the other hand, at the BiH and RS levels, the non-imperative nature of the
provision related to the structure of employees, along with the principle of employing
only the best candidate does not provide any mechanism for ensuring the structure of
civil servants in accordance with the last census. However, according to data provided
by the Civil Service Agency of BiH on 01.09.2011, the structure of civil servants reflects
the national structure.

From the perspective of non-discrimination, the question of the admissibility
of giving preference to candidates because of their ethnicity is being asked. As already
noted, the head of an institution in FBiH can give preference to a candidate belonging
to an insufficiently represented ethnicity, while the laws at the BiH and RS level do not
regulate this issue.

#  Canton Sarajevo, Una-Sana Canton and Posavina Canton

24 http://www.venice.coe.int/docs/2002/CDL(2002)009-e.asp

% http://www.ads.gov.ba/v2/index.php?option=com_content&view=article&id=1938&Itemid=

167&lang=bs



In the cases of Kalanke®, Marschall”’ and Abrahamasson®, the European
Court of Justice looked into the preferential treatment with a view to ensuring gender
equality and found that these cases involved discrimination given the fact that this
measure ensures preferential treatment “solely due to the candidates’ gender”* The
European Court of Justice allowed that preference, in cases where two candidates are
of equal qualification, should be given to a candidate belonging to an under-repre-
sented sex. Analogous application of this concept, in terms of national representation
in civil service laws, could call into question the compliance of these provisions with
the principle of non-discrimination.

This reasoning of the European Court of Justice was applied in the Law on the
Civil Service in the administrative bodies of Bréko District™ which, in Article 26 para-
graph 2, provides preference only in cases of equal scoring and, if it does not lead to
misuse, can certainly result in the selection of the less professional candidate.

2.1.2 Public administration reform

In 2006, based on the identified problems in public administration functioning,
BiH adopted the Strategy for Public Administration Reform®', a document that
contains guidelines for strengthening general administrative capacity.** Adoption of
the Strategy is seen as fulfilling the obligations under the Stabilisation and Association
Agreement® (SAA), i.e. Article 8 relates to the accession process with administration
reform in BiH.

The Strategy for Public Administration Reform is a comprehensive and universal
document that provides a strategic framework for reform. The Strategy focuses on
improving general administrative capacity or, more precisely, the ways in which the
state administration is organized, how it creates policies, drafts and implements the

26 (C-450/93, Kalanke v Freie Hansestadt Bremen [1995] ECR I-305
27 (C-409/95, Marschall v Land Nordrhein-Westfalen [1997] ECR 1-636

28 (C-407/98, Abrahamsson v Fogelqvist [2000] ECR 1-5539

#  Vehabovi¢, Faris, Midhat Izmirlija and Adnan Kadribagi¢, “Commentary on the Anti-

discrimination Law with explanations and overview of comparative law practice”, Sarajevo:
Human Rights Centre of Sarajevo University, 2010

30 Official Gazette of BD no. 28/06, 29/06, 19/07, 2/08, 9/08, 44/08 and 25/09

' Available at: http://parco.gov.ba/?id=70

32 Strategy vision: “The reform is grounded in a firm vision to develop a public administration that

is more effective, efficient, and accountable; that will serve the citizens better for less money;
and that will operate with transparent and open procedures, while meeting all conditions set
by European Integration, and thereby truly become a facilitator for continuous and sustainable
social and economic development.”

33 Available at: http://www.dei.gov.ba/bih_i_eu/ssp/doc/Default.aspx?id=743&template_id=14&
pagelndex=1
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budget, and employs and trains staff. All objectives of the Strategy are compatible
with the characteristics of good governance which should provide all services in a
manner that is consistent with human rights standards. According to the last Semi-
Annual Progress Report™ of the Public Administration Reform Coordinator’s Office
BiH the overall implementation of the measures from Action Plan 1 is 52.28%, while
implementation progress in the period from January 1*- June 30 2011 is 3.04%. It
has to be mentioned that in monitoring Strategy implementation, progress indica-
tors are measured, as success indicators are still not available. One possible source of
information on progress in reform would be the research conducted by the Centre
for Humane Politics® in the first half of 2008, which indicates citizen’s lack of trust
towards public administration. Citizens” experiences of contact with public adminis-
tration, according to the Report, are mostly described as unprofessional, inefficient,
corrupt, and politicized. Therefore, it can be concluded that other factors may influ-
ence citizens’ perception on the work of the public administration, and it seems that
not much has been done in order to remedy this situation.

The Coordinator’s Office sees the lack of political coordination and the fact that
the role of entity coordinator for public administration has not been clarified as an
independent function (which the Coordinator’s Office has been requesting from the
entity governments since 2007) as the main obstacles.

Although the strategic approach adopted in BiH is to be applauded, research,”
conducted by the Alumni Association of the Centre for Interdisciplinary Postgraduate
Studies (ACIPS), has identified basic obstacles that prevent the implementation of this
document. This specifically refers to the lack of political will for coordinated public
reform, the fact that the process of public administration reform in BiH is deceler-
ating, and that public administration reform has started without appropriate prepara-
tion with respect to the education and training of its key actors.

3 Semi-Annual Progress Report (monitoring of implementation of the Action plan 1 of the

Strategy of the Public Administration Reform in BiH) Public Administration Reform Co-
ordinator’s Office for the period from January-June 2011 with overview of the period 2006-
2011

Centre for Humane Politics, The Report on monitoring the process of public administration
reform in the first half of 2008, July 2008, available at: http://www.chpngo.org/download/
category/2-monitoring.html?download=12%3 Aizvjestaj-o-pracenju-procesa-reforme-javne-
uprave-u-prvoj-polovini-2008-godine

35

36 Semi-Annual Report on the work of the Public Administration Reform Co-ordinator’s Office

for the period of 1 January - 30 June 2011

% QUO VADIS, PUBLIC ADMINISTRATION? Evaluation of progress achieved in the
implementation of Public administration reform in BiH, ACIPS, February 2010



2.2 Public participation in public administration decision-making

Civil society organizations are considered to be one of the essential components
of a democratic society. With expertise and knowledge of the groups they represent,
they can contribute to decision-making processes becoming professional and focused
on meeting the needs of different groups. Simultaneously, involvement of civil society
organizations in the decision-making process reduces costs because the representa-
tives of these organizations may present issues of importance on behalf of groups they
represent.

In BiH, where civil society organizations have existed for a relatively short space
of time, there are still numerous barriers to full participation in the decision-making
process. The barriers to more sustainable politics of influence are: lack of social capital,
lack of public confidence and the undeveloped advocacy and lobbying skills of profes-
sional CSO staff*®. On the other hand, the politics that were developed with the aim of
involving civil society organizations have not yielded the desired results.

The involvement of CSOs in the different stages of the decision-making process
varies based on the intensity of participation. There are four levels of participation,
from least to most participative. These are: information, consultation, dialogue, and
partnership.”

2.2.1 Information

Information is the lowest level of participation which usually consists of one-way
communication in the decision-making process. One of the most basic and reliable
channels of information is considered to be publication in the Official Gazette of BiH
i.e. official gazettes at various levels of government in BiH. Yet this form of informing the
public via public information is not complete since it is limited by a fee for purchasing
hard copy editions or subscription for on-line publications. Article 5a was added to the
Law on Changes and Amendments to the Law on the Official Gazette of BiH* which
stipulates that laws and by-laws published on the website of the Official Gazette of BiH
are free to the public. Although this has a positive effect on freedom of access to infor-
mation, this Article is restrictively interpreted and free access is only available for the
Official Gazettes of BiH published after number 103/09. At the same time, this website
publishes the Official Gazette of FBiH and the Official Gazette of Sarajevo Canton,
although access to these numbers is still not free of charge for the public.

% The actual influence of the civil society in BiH-Analyses and policy recommendations- Tijana

Dmitrovi¢, IBHI, 2010

Code of good practice for civil participation in the decision-making process, adopted by the
Conference of INGOs at its 1 October 2009 meeting, CONF/PLE(2009)CODE], available at
http://www.coe.int/t/ngo/Source/Code_ Croatian_final.pdf

40 “Official Gazette BiH” 103/09

39
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The Official Gazette of the RS is also only available to registered users while
the official gazettes of some cantons do not even have web presentations. Examples
of good practice are the Official Gazette of Tuzla Canton*' and the Official Gazette
of Bosnia-Podrinje Canton** offering free access to electronic editions. Yet it can be
concluded that many governments and legislative bodies are making efforts to impose
as many regulations as possible on their websites for downloads; although the practice
is diverse and these sources of information are not always reliable.

2.2.2 Consultations

The Council of Ministers of BiH adopted the Uniform Rules for Legislation
Drafting in the Institutions of BiH in September of 2006, which clearly stipulate the
participation of the non-governmental sector in the process of drafting basic legal acts
of the state. The rules also foresee mandatory consultations, in the drafting process,
with private persons represented by registered citizens associations.*” However, in
practice it proved that these Rules were not applied in terms of the sending of formal
invitations for consultation in the legislative process.

In 2006, the Council of Ministers adopted rules to regulate procedures for
consultations with the public and organizations, which must be followed by all minis-
tries and other BiH when drafting legislation. These Rules established the framework
of institutional cooperation between civil society organizations and state ministries
in the field of legislative policies. The Rules, for the first time, enabled civil society
organizations to voice their opinion and contribute to drafting legislation. However,
research conducted by ACIPS showed that application of the Rules for consultations
and public participation in the decision-making process still remains low and insignif-
icant.** As only one example of good practice we can mention the Ministry of Justice
of BiH that adopted a by-law* regulating the implementation of the Rules in practice,
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in legislation drafting by the Ministry of Justice in BiH. The official Report* on the

1 http://vladatk kim.ba/Vlada/sl_novine.htm

2 http://www.bpkg.gov.ba/sluzbene-novine/7102/sluzbene-novine-bpk-gorazde

3 Article 75 paragraph (2) item c)

* Implementation of the Rules for consultations in drafting legislation-dead letter, Association

Alumni of the Centre for Interdisciplinary Postgraduate Studies, June 2009, available at http://
www.acips.ba/bos/uploads/istrazivanja  /acips_primjena_pravila%200%20konsultacijama_

bos.pdf

Rule Book for implementation of the rules for consultations in drafting legislation in the
Ministry of Justice BiH, available at http://www.mpr.gov.ba/userfiles/file/Javne%20konsultacije/
Pravilnik%20za%20konzultacije%20sa%2 0 avnoscu.pdf

Report on the implementation of the rules for consultations in draftinglegislation in institutions
of BiH, Ministry of Justice BiH, Sarajevo, September 2010, downloaded from http://www.mpr.
gov.ba/userfiles/file/Javne%20 konsultacije/Sep%2010%20Izvjestaj%200%20provodjenju%20
Pravila%20za%20konsultacije%20-%20B]J.pdf
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implementation of the Regulations on consultations in legislative drafting in the insti-
tutions of BiH published by the Sector for strategic planning, aid coordination, and
European integration of the Ministry of Justice BiH concludes that most ministries,
and other institutions in BiH, only partially implement the Regulations. The authors
thereby concluded that “citizens and civil society organizations are deprived of the
possibility of complete, timely and appropriate informing, consulting or participating,
which leads to the absence of their contribution in shaping and implementing policies
and missed opportunity to improve public confidence in the work of the institutions
of BiH”

2.2.3 Dialogue

In April 2007, the Council of Ministers of BiH adopted the Agreement on
Cooperation between the Council of Ministers and the non-governmental sector
in BiH.* The Agreement highlights the urgent need for non-governmental organi-
zations and state government to build sustainable and effective institutional frame-
works for cooperation and constructive and productive dialogue. In this direction the
only important development was the establishment of an Office for Cooperation with
Non-Governmental Organizations in April 2008 within the legal authorities of the
Ministry of Justice of BiH.* The Initiative for Better and Human Inclusion (IBHI), in
its analyses of the signed Agreement, states that it was a positive example of successful
partnership and concluded that “the signing of the Agreement, as well as the inclusion
of the non-governmental sector by the Directorate for economic planning in drafting
of strategic documents (Strategy for social inclusion in BiH, Development strategy of
BiH) indicates that certain steps are taken in accordance with applicable European
practice, but we can not ignore the significant delay (and tipping) in this regard”*

However, despite positive developments, it can be concluded that at this
point it is difficult to talk about a satisfactory level of participation in the decision-
making process by civil society organizations. At the same time, the development of
civil society is a concrete indicator of the modernization of the political community,
which is exactly what is missing in almost all East-European societies in transition,
including BiH.”® Every compliment goes to the fact that civil society organizations
are recognized in a number of regulations as active participants in decision-making,

47 The Agreement is available at http://civilnodrustvo.ba/files/SPORAZUM_-_bos.2.doc

8 Proposal for practical policy in strengthening the civil society role in creating public policies

in BiH, Sarajevo, 2009 available at http://www.kronauer-consulting.com/includes/tng/pub/
tNG_download.asp?id=bb153e94efd 74910 3013862f98alacbb

Advantages and possible forms of partnership between public, civil and private sectors-
Analyses and policy recommendations, IBHI, April 2010
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30 The actual influence of civil society in BiH - Analyses and policy recommendations -, Tijana

Dmitrovié, IBHI, 2010
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but it is also obvious that the implementation of these obligations still depends on the
readiness of decision-makers (in this context civil servants) to take action in order to
ensure civil society participation.

2.2.4 Partnership

Partnership between public administration and non-governmental organiza-
tions is based on the principle of public-private partnership. Public-private partnership
involves the pooling of financial resources, knowledge, and professional experience to
provide services to the end users. By signing the Agreement between the Council of
Ministers and the non-governmental sector in BiH, a framework was established for
cooperation in this field.

Models of successful partnerships can be seen in the drafting and implementa-
tion of numerous strategic documents. The Social Inclusion Foundation in BiH>?
represents a good example of partnership in the implementation of activities under the
Social Inclusion Strategy because the partnership is achieved at the decision-making
level (the Management Board of the Foundation consists of the representatives from
institutions and non-governmental organizations) while one of the general conditions
for project financing from the Foundation®® constitutes “efficient partnership in imple-
mentation with at least one institution from the public sector”.

Partnership that was accomplished in the field of preventing and combating
domestic violence is one example of good practice, although the struggle for its real-
ization lasted nearly 15 years.

The non-governmental organizations manage the work of shelters®* and SOS
lines™ for helping domestic violence victims. The institutions in charge of implemen-
tation of the law on the prevention of domestic violence® have recognized the impor-
tance of work and capacities of the non-governmental organizations that manage
shelters and representatives of these non-governmental organizations are involved in
policy-making in this field and also in the implementation of activities related to the
prevention of, and fight against, domestic violence. Non-governmental organizations

>! Social Inclusion Strategy in BiH, BiH Development Strategy, Gender Action Plan of BiH, BiH

Action plans for resolving Roma issues, Strategy for Prevention and Combat against Domestic
Violence in BiH, Action Plan for implementation of UNSCR 1325 in BiH and others.

52 http://sif.ba.

>3 QOperational guidelines for NGO projects in BiH.

% On the territory of BiH there are nine shelters with 173 available beds.

> The SOS telephone line 1264 covers the entire territory of the RS, while SOS line 1265 covers
FBiH territory

% Law on Protection from Domestic Violence in the RS (“Official Gazette RS” no.: 118/05 and
17/0) and Law on Protection from Domestic Violence in the FBiH (“Official Gazette FBiH” no.:
22/05 and 51/06)



secured funds for the running of shelters mainly from donations and recently through
grants from the entity governments. However, new legal solutions foresee that the
financing of shelters is ensured in the budget of entity governments and municipalities
in the RS and the cantons and municipalities in the FBiH.”’

2.3 The Rule of law

The rule of law limits government action with regard to all applicable laws in
order to make them clear and predictable to all citizens. Respect for the principle of
the rule of law by the public administration still constitutes an issue which can not be
completely answered.

The administration procedure constitutes a base for ensuring the efficiency,
effectiveness, and predictability of public administration in delivering public services.
The Public Administration Reform Strategy foresees activities that tend to reinforce
administrative decision-making as the key component of the interaction between the
administration and citizens, thus making it a more functional, reliable, transparent,
and responsible tool of modern public administration directed towards citizens. The
Laws on administration procedure® constitute relatively advanced legal texts. SIGMA
pointed out that these laws are partially implemented by persons conducting adminis-
trative procedures. As an indicator for this claim, numerous cases could be mentioned
that were initiated under the Laws on administrative dispute i.e. through the number
of complaints submitted to Ombudsmen. Although the backlog of cases was reduced
by 45% after the adoption of new laws on administration procedure, the number was
still worrying (at the beginning of 2006 there were 18.140 cases at all Courts in BiH).

In the course of 2010, the Institution of Human Rights of Ombudsmen received
512 complaints where citizens complained that administrative proceedings, initiated
by them before the administrative organs, were carried out in contravention of the
provisions of the Law on Administrative proceedings. Also, a high degree of human
rights violations were present in the work of public administration, where the admin-
istration often acts in contravention to good administration principles, in particular
the principles of “efficiency and effectiveness”. The Ombudsmen, in their Report,
concluded that public administration in BiH is overburdened with the length of
proceedings, which makes the administration inefficient and, in the end, jeopardizes
citizens in pursuance of their rights guaranteed under the Constitution.

7 Proposal of the new Law on Protection from Domestic Violence in FBiH, putting in place this

model, is currently in second reading at FBiH Parliament

 Law on General Administrative Proceedings in BiH, Law on Administrative Proceedings of

Br¢ko District BiH, Law on Administrative Proceedings of the FBiH and Law on General
Administrative Proceedings of the RS .
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At the same time SIGMA notes that implementation of laws remains a serious
problem. One of the reasons mentioned was failure to recognize the social and polit-
ical significance of certain laws by public administration employees. As one of the
most obvious examples of different application of regulations is the Law on Freedom
of Access to Information in BiH.*

BiH is the first country in the region that in 2000 adopted the Law on Freedom
of Access to Information®, first at the state level and then in 2001 in both entities, the
FBiH®' and the RS.** Although the Law clearly stipulates the obligation to act when the
administrative authority receives a request to access information, these obligations in
most cases are not respected.

The Institution of Human Rights of Ombudsmen in 2010 received 226
complaints related to freedom of access to information. According to the Annual
Report for 2010% the most frequent violations of rights in the field of freedom of
access to information involve failure to respond within the legal deadline of 15 days,
non-compliance of legal provisions on forms of decisions (written decision with all the
elements pursuant to the provisions of the Law on Administrative Proceedings), and
omitting legal remedy instructions. Also, denied requests often do not have either an
explanation for denial or a reason based on public interest, but instead contain a state-
ment that the information cannot be granted because of the protection of third party’s
privacy. Transparency International BiH* also pointed out similar problems in their
research, published in September 2011.

Also, lack of sanction was mentioned as one possible cause for inefficient law
enforcement. The Parliamentary Assembly of BiH adopted the Law on Changes and
Amendments to the Law on Freedom of Access to Information in BiH,* introducing a
new section to the Law that stipulates penalty provisions. However, the entity laws still
have not prescribed penalty provisions, which further complicates access to informa-
tion in BiH.

* This example is used because the implementation of these laws is in directly related to

other elements of good governance that affect the realization of human rights, particularly
transparency. The above-mentioned laws contain most features that SIGMA recognized as
reasons for passing sub-standard legislation.

%0 Law on Freedom of Access to Information in BiH, “Official Gazette BiH”, no.: 28/2000
61 Law on Freedom of Access to Information in the FBiH, “Official Gazette F BiH”, no.: 32/2001

62 Law on Freedom of Access to Information in the RS, “Official Gazette RS”, no.:20/200

Annual Report on the Activities of the BiH Ombudsmen for Human Rights

6 Research on the implementation of the Law on the Freedom of Access to Information

in BiH, Transparency International BiH, September 2011 http://ti-bih.org/wp-content/
uploads/2011/09/1zvjestaj-o-istrazivanju-primjene-ZoSPI-2011.pdf.

5 The Law on Changes to the Law on the Freedom of Access to Information in BiH, “Official

Gazette BiH”, no.: 102/09



As one example of inconsistent implementation of legal regulations we could
mention the rules for consultations and already mentioned ACIPS analyses, which
indicate that implementation is still negligible and insignificant.

2.4 Fight against corruption

Corruption seriously undermines all efforts to ensure the realization of human

% who

rights. According to the International Council on Human Rights Policy Repor
made pioneering efforts to link the issue of human rights and corruption, the stan-
dards that may contribute to fighting corruption are numerous. Yet corruption has the
greatest influence on requests that relate to the services delivered by the public admin-
istration, which has a direct link to the issue of discriminatory practice.

With the adoption of the Anti-corruption Strategy 2009-2014, BiH made
significant progress, formally fulfilling some of the policy making obligations under
the United Nations Convention against Corruption, and also fulfilling obligations
from the European Partnership and Road Map for Visa Liberalization. The Strategy
recognizes that corruption endangers rule of law, democracy, and human rights and
degrades good governance, equality, and social justice.

According to the Report of the European Commission, “Bosnia and Herze-
govina has made very limited progress in tackling corruption, which remains wide-
spread throughout the public and private sector. Very limited steps have been taken
in the implementation of the 2009-2014 Anticorruption Strategy and Action plan”*’

According to the Transparency International’s Corruption Perception Index for
2010, BiH is ranked between 91% and 97" place, sharing it with Djibouti, Gambia,
Guatemala, Kiribati, Sri Lanka and Swaziland, while along with Kosovo, it is the worst
amongst its neighbours, and is at the bottom of the list of European countries for
corruption in public sector. What is particularly worrying is the fact that, despite
public perception and awareness that corruption represents a problem against which
it is necessary to fight through the mechanisms for protection (prosecutor’s offices,
courts, disciplinary commissions and etc.) there are still not many prosecuted corrup-
tion cases.

6 Corruption and Human Rights: Making the Connection, and Integrating Human Rights in the

Anti-Corruption Agenda available at: http://www.ichrp.org/files/reports/58/131b_report.pdf

7" BiH 2011 Progress Report EUROPEAN COMMISSION, SEC (2011)1206 available at http://
www.dei.gov.ba/bih_i_eu/najvazniji_dokumenti/dokumenti_eu/?id=8606
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3. CONCLUSION

From previous analyses we can conclude that there are still numerous factors
that affect the public administration’s ability to respond to demands pertaining to the
exercise of human rights. Striving for a total transformation of the civil service in
public administration to a system based on the principles of good governance is a
long-lasting process which, although it yielded some results, is yet not finished.

The fact that the public administration is fragmented between the different
levels of government prevents a coordinated approach to reform; therefore the prog-
ress achieved has to be measured at different levels of authority. One such example is
the (de)politicization of the work of civil servants because it is evident that different
civil servant recruitment mechanisms are being applied at state and entity levels.
Therefore, it is expected that SIGMA assessments will state that public administration
at the entity level is still politicized. Particularly disturbing is the potential for further
fragmentation of public administration in FBiH following the above-mentioned FBiH
Constitutional Court Judgment.

The provisions that strive towards ensuring a national structure of civil servants
bring into question the implementation of the principle of open competition in the civil
servant selection process. The model used in the FBiH could be problematic from the
perspective of non-discrimination, while the non-regulation of this rule at the BiH and
RS levels leaves space for different approaches in achieving proportional representation.

Inadequacy of the mechanisms that are supposed to ensure the participation of
civil society organizations in decision-making and the incomplete capacity develop-
ment of these organizations, mean that the required levels of information, consultations,
dialogue, and partnership are not met. Although some progress is visible, it is necessary
to make additional efforts in order to ensure satisfactory levels of cooperation.

There are still many omissions in the implementation of regulations affecting the
exercise of the rule of law. Therefore, it is necessary to continue activities to strengthen
the administrative capacity to enforce the regulations which are key to achieving the
principles of human rights.

Although there is consensus about corruption in public administration func-
tioning being one of the most important causes of human rights violations, it can
still not be said that decisive action has been taken to end this social problem. It is
encouraging to note the establishment of an Agency for fighting corruption which
will coordinate activities in this field. At the same time, it is important to take action
as soon as possible, in order to detect corruption cases and restore public confidence
in public administration.

In order to ensure a strategic approach to public administration work in the
human rights field, it is essential to work on developing an action plan on the promotion



and realization of human rights that would include activities focused on the work of
the public administration. A strategic approach was recommended during the World
Conference on Human Rights, held in Vienna in 1993. One of the most important
conclusions, contained in Part II, paragraph 71, refers to a call to each state to consider
the desirability of drawing up a national action plan identifying steps that would
improve the promotion and protection of human rights.

The Action plan for BiH should anticipate the inclusion of a human rights main-
streaming principle in the work of the public administration. This method is applied
United Nations level, based on a report®® made during the tenure of Kofi Annan, while
in BiH; this principle was applied in the field of gender equality through the adoption
of the Gender action plan for BiH.%

6 Renewing the United Nations: A Programme for Reform, Report of the Secretary General,
(A/51/1950), July 14, 1997, p. 87.

% Available at: http://arsbih.gov.ba/figap.ba/files/GAP_BiH.pdf.
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CORRUPTION IN BOSNIA AND HERZEGOVINA
— ANALYSIS

1. INTRODUCTION

Corruption is one of the greatest challenges of our time and is globally recog-
nized as a fundamental obstacle to the development of society and democracy. Coun-
tries in transition, such as Bosnia and Herzegovina (BiH), are particularly susceptible
to corruption, given their poorly developed institutional capacities to implement laws
and the general lack of culture of democracy throughout society.

The post-conflict period in BiH is characterized by a complex institutional
structure, ethnic and political divisions, and lack of transparency and accountability
in the work of public institutions. Corruption is widespread in the public and private
sectors and is also present at the highest levels of government and politics. Close
connection between the political elite and close oligarchies whose private interests are
placed above public interests, places BiH in a rank of countries, in literature known
as a “state capture”' Despite the fact that, in the past few years, solid legislative and
institutional frameworks for effectively fighting corruption were put in place, major
challenges such as weak implementation mechanisms and a lack of positive results
still remain. The most worrying fact, which is also the main cause of extremely high
corruption levels in BiH, is the lack of political will and readiness of the political elite
to take concrete action to resolve this problem. Furthermore, the lack of a holistic
approach, as the best long-term solution for reducing corruption in BiH encompassing

! State capture is defined as the “situation where powerful individuals, institutions, firms or
groups, in or out of state, use corruption to shape state policy, legal frameworks, and economy
to their own advantage”. J. Hellman and D. Kaufmann, Confronting the Challenge of State
Capture in Transition Economies, Finance & Development, vol. 38, no. 3 (2001).



all pillars of social integrity,* resulted in anti-corruption activities being undertaken
unsystematically and on an ad hoc basis. Such an uncoordinated system did not, nor
could it ever, produce sustainable results.

This report contains an overview of analyses in the field anti-corruption efforts
in BiH, focusing on practices, i.e. the implementation of certain legislation. In addi-
tion to an overview of the current situation with regard to corruption, a brief over-
view of the level of international commitments undertaken by BiH in the field of anti-
corruption, as well as the implementation level of the most significant anti-corruption
reforms, will be presented. Based on the analyses, it can be concluded that BiH has
numerous laws that are based on good international practice, but owing to lack of
political will, non-conformance at different levels of authority and weak coordination
mechanisms, they are inconsistently implemented. In relation to other countries in
the region, BiH has lagged behind for years. Therefore, in order to avoid any further
collapse of the legal system and institutional framework, it is urgently necessary to
prosecute the most heinous forms of corruption.

2. CORRUPTION IN BOSNIA AND HERZEGOVINA

The dramatic extent of corruption is one of the most important issues in BiH
and constitutes a serious obstacle on its path towards the European Union (EU).
Despite years of reforms and international community engagement, systemic corrup-
tion still exists in BiH, without adequate institutional capacities and real political will
for its suppression.

According to the last Corruption Perception Index compiled by Transparency
International for 2011, on a list of 182 countries, BiH with an index of 3.2 shares 91-94
place with Liberia, Trinidad and Tobago and Zambia, which clearly points to the fact
that BiH made no progress and, together with UNMIK Kosovo, is worst ranked in the
region and again at the bottom of the list of European countries.’

Despite declarative commitment to anti-corruption reforms, the European
Commission 2011 Progress Report notes that BiH made no significant progress in
tackling corruption, emphasizing the lack of political will to solve the problems that
BiH is facing. Insufficient implementation of legislation, asymmetry, and unconfor-
mity of legislation aimed at the fight against corruption at different levels of govern-
ment stand out as particularly problematic. The European Commission also noted

2 For holistic and comprehensive approach in fight against corruption see National Integrity
System Assessment, T1, available at: www.transparency.org; for BiH, see National Integrity
System Assessment in BiH 2007, available at: www.ti-bih.org/publikacije/.

3 TI, Corruption Perceptions Index 2011, available at www.cpi.transparency.org/cpi2011/
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inadequate implementation of the 2009-1014 Anti-corruption Strategy and the delay
in establishing the Agency for the Prevention of Corruption and Coordination of the
Fight against Corruption.* The report also emphasized the inefficiency of the judiciary
and political pressure exerted on the work of courts and prosecutors’ offices, especially
the fact that there were no processed corruption cases at the highest levels of govern-
ment and politics.” In addition to the Progress Report, other relevant research has,
over the years, confirmed previous findings. Namely, the Global Corruption Barom-
eter survey showed that citizens of BiH assess government efforts to fight corruption
as completely inadequate, while they deem that the most corrupt segments of society
are the political parties, the legislative authority and the judiciary.® Furthermore,
the research conducted by Global Integrity for 2009 showed that BiH, together with
Uganda, displays the greatest discrepancies between anti-corruption laws “on paper”
and the actual application of these laws in practice.”

2.1. Fight against corruption in BiH
and International commitments

Concrete progress in the fight against corruption is essential for progress
towards European integration; therefore an efficient and systematic approach to
resolving the corruption problem in all segments of BiH society is set before BiH as a
priority. In recent years the EU has significantly intensified the strictness of the anti-
corruption standards that apply to candidate countries and potential candidates for
EU membership, putting the issue of the fight against corruption as the top priority for
the EU. The European Council, in Copenhagen in 1993, set explicit focus on political
reform in the accession process by introducing the so-called the Copenhagen criteria,
which constitute the main basis for the fight against corruption and good governance.®

BiH must take decisive action to combat all forms of corruption in the public
sphere, implement anti-corruption legislation, including preventive and repressive
measures, harmonize legislation with the EU Acquis, and ratify and implement the
main international instruments to combat corruption.’ Furthermore, BiH is obliged

European Commission, BiH 2011 Progress Report, Commission Staff Working Document, SEC
(2011)1206 Brussels, 12.10. 2011, p.12, available at www.dei.gov.ba

> Ibid.
TI, “Global Corruption Barometer 2011”, available at: http://www.transparency.org/policy_
research/ surveys_indices/gcb/2011

Global Integrity Report BiH: 2009, available at: http://report.globalintegrity.org/Bosnia%20
and%20 Herzegovina/2009

For more details see http://europa.eu/legislation_summaries/glossary/accession_criteria_
copenhague_en.htm.

These are among others: United Nations Convention against Corruption, Council of Europe



to participate in the monitoring mechanism of the Council of Europe’s Group of States
against Corruption (GRECO), to establish clear rules about protecting people who
report corruption in the public and private sectors, and to implement quality control
mechanisms, audit standards and monitor the promotion of integrity, accountability
and transparency in public administration.

Under these principles, priorities and conditions for European partnership with
BiH in the field of anti-corruption policy, BiH is obliged, inter alia, to adopt and imple-
ment a detailed action plan against corruption based on the national Anti-corruption
Strategy, implement GRECO recommendations, and fulfil obligations arising from
international conventions on corruption. BiH is expected to effectively prosecute the
offenders of crimes of corruption and adopt a policy of zero tolerance towards corrup-
tion, as well as to ensure the enforcement of the Law on the Conflict of Interest.

2.2. Anti-corruption Strategy 2009-2014

By adopting the Anti-corruption Strategy 2009-2014 in September 2009, and
the Law on the Agency for the Prevention of Corruption and Coordination of the
Fight against Corruption in December 2009, BiH formally fulfilled a part of the obli-
gations envisaged under the international documents that it had signed. The overall
objective of the Anti-corruption Strategy is to “reduce the level of corruption, create
the strategic framework and common standards that will be used in BiH and also
strengthen the trust in government institutions at all levels”'® Under the Law on
the Agency for the Prevention of Corruption and Coordination of the Fight against
Corruption, the Agency for the Prevention of Corruption and Coordination of the
Fight against Corruption was established as an independent body reporting to the
Parliamentary Assembly of BiH and which has a primarily preventive, educational,
coordinating, and policy-making role in preventing corruption and monitoring legis-
lative implementation; also playing an active role in managing databases and statisti-
cally monitoring corruption status and trends."!

The Anti-corruption Strategy 2009-2014 is a comprehensive document that
consists of five components. Special attention is paid to: corruption prevention and
preventive measures including the obligation of every ministry and other public insti-
tutions at all levels of government in BiH to prepare their own action plans and establish

Criminal Law Convention on Corruption, Council of Europe Civil Law Convention on
Corruption, as well as Convention on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime, and OECD Convention.

10" See Anti-corruption Strategy (2009-2014), p. 11,
available at: http://msb.gov.ba/docs/strategijal.pdf

For more details see the law on the Agency for the Prevention of Corruption and Coordination
of the Fight against Corruption in BiH, “Official Gazette BiH” no.: 103/09.
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open communication channels in all public institutions at all levels of government in
BiH, in order to allow their clients or public servants to report corruption; establishing
the legislative-legal framework to protect persons indicating irregularities in public
duties; introducing E-government and E-governing; conducting surveys on corruption
in the private sector and developing strategies to combat corruption in private sector.'?

However, from the moment of enactment to the drafting of this report, there
was no significant progress in the implementation of the Strategy. The reasons for this
situation are numerous but the main one was the delay in setting up the Agency for the
Prevention of Corruption and Coordination of the Fight against Corruption. This was
due to the leadership of the Agency being appointed in July 2011 after a one year delay
(the anticipated deadline for the appointment of the leadership under measure 1.3 of
the Action plan “Appointment of the necessary Agency staft in order to facilitate effec-
tive work” was June 2010) and also because of political lines, whereby the activities of
election and vetting of candidates by the Commission for the selection and monitoring
of the Agency, which lasted more than a year, were made completely unnecessary."
Delay in forming the Agency was even more worrisome because 89% of the measures
envisaged under the Action plan fall under the responsibility of the Agency. Quanti-
fied analysis of the implementation of the Action plan for the fight against corruption
2009-2014, by Transparency International (TT BiH), showed that the implementation
level of the various components of the Strategy, so far, is extremely unsatisfactory. Only
17.2% of the measures planned under the Action plan have been partially realized."*
The European Commission in its Progress Report also emphasized that “very limited
steps have been taken in the implementation of the 2009-2014 anti-corruption strategy
and action plan” between institutions at different levels of government.'

3. IMPLEMENTATION OF ANTI-CORRUPTION REFORMS IN BIH

The anti-corruption reforms in BiH were conducted at a very slow pace and
mainly were the result of conditioning and pressure from the international commu-
nity. In the past several years the anti-corruption legislation in BiH has been improved
by adopting certain key laws, but the fact that these laws were adopted under external

See Anti-corruption Strategy 2009-2014, available at: www.msb.gov.ba.

See TI BiH, Press release, The administration of the Agency for the prevention of Corruption
appointed by political lines, 15.07.2011, available at: www.ti-bih.org/4279/uprava-agencije-za-
prevenciju-korupcije-imenovana-po-politickoj-liniji-2./

TI BiH, Quantified analysis of the implementation of the Action plan on the fight against
corruption 2009-2014, December 2011, p. 10, available at: www.ti-bih.org/publikacije./

European Commission, BiH 2011 Progress Report, available at: www.dei.gov.ba.



pressure, as the result of conditioning by various international actors, primarily the
EU, has made their existence meaningless in the implementation phase. For this
reason, despite certain progress in the overall anti-corruption activities in the country
in terms of adopting important anti-corruption measures, and rather significant
changes and amendments to the legislation'¢, the main challenge in BiH remains the
ineffectiveness and lack of constitutional capacities for law enforcement.

The section that follows gives a brief overview of situation in several areas that
are key for progress on the anti-corruption agenda (the prosecution of corruption
and work of the judiciary, public procurement, conflict of interest, audit institutions,
political party financing) with primary focus on an analysis of practices, deficiencies
and obstacles that prevent effective implementation of the anti-corruption legislation
in the above-mentioned areas. This overview is based on available reports and moni-
toring conducted by national non-governmental organizations,"” as well as the Euro-
pean Commission Progress Report and GRECO.

3.1. Prosecution of corruption

Prosecution of corruption in BiH is at a very low level. The last analysis on
judiciary statistics published by TI BiH, which contains data for 2009 and 2010, points
to the fact that, in order to prosecute corruption before the courts and prosecutors’
offices in BiH, there has to be willingness from the responsible institutions to begin
resolving this issue in an adequate way. Specifically, the analysis showed that in the
period 2009-2010 there almost was no progress in increasing the number of convic-
tions for corruption.”® Lack of convictions for corruption, repeatedly over the past
several years, was a conclusion of the European Commission BiH Progress Report."
Despite creating the legal preconditions for the effective prevention and prosecution
of corruption, in practice, so far, it is worrying that there have been no prosecutions
for systemic corruption at the highest levels of government.?* These findings in the
judiciary give reason for concern, particularly bearing in mind that the citizens of BiH

16" E.g. adoption of the Anti-corruption Strategy (2009-2014), adoption of the Law on the Agency

for the Prevention of Corruption and Coordination of the Fight against Corruption, changes
and amendments of criminal legislation, introduction of sanction provisions in the Law on
Freedom of Access to Information etc.

This primarily refers to TI BiH and Citizen’s Association Tender.

TI BiH, Prosecution of corruption before courts and prosecutors offices in BiH 2009-2010, July
2011, available at: www.ti-bih.org/publikacije.

European Commission, BiH 2011 Progress Report, BiH 2010 Progress Report, available at www.
dei.gov.ba.

20 TI BiH, Prosecution of corruption before courts and prosecutor’s offices in BiH 2009-2010, 2011,
and Monitoring the implementation of anti-corruption reforms 2010, available at: www.ti-bih.
org/publikacije.
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perceive the judiciary as very corrupt pillar of society with an average grade of 3.5 on
a scale of 5.00.*!

The existence of four separate judicial systems, overlapping of jurisdictions and
lack of coordination constitutes a problem that seriously affects the efficiency of judi-
ciary.”? Looking at judicial reform, it can be concluded that limited progress was made.
The Justice Sector Reform Strategy (JSRS) 2009-2012 did not produce significant
results, and reasons for such are, inter alia, insufficient allocation of human and finan-
cial resources and weak coordination amongst the relevant institutions.”” The Struc-
tured Dialogue on Justice was launched in June 2011, within the framework of the
Stabilisation and Association Process, to facilitate the revision of legislation and func-
tioning of institutions in line with relevant European standards and aiming at ensuring
an independent, effective, impartial and accountable judicial system. However, what
is concerning in the work of judiciary is political pressure, which not only resulted
in the transfer and termination of corruption investigations at the highest levels of
government, from the state to lower instances, but the judiciary has shown negligence
in its own work by losing crucial documents from important cases initiated against
high-ranking politicians.?*

A very important change to the Criminal Proceedings Code of BiH was intro-
duction in the form of a provision that allowed prosecutorial and police bodies to
undertake special investigative actions while investigating corruption cases.” However,
in practice, these legislative changes have not produced significant results. Analysis
shows that the proportion of investigations that relate to corruption offences are only
2.8%, compared to the total number of investigations; while the proportion of convic-
tions for corruption in the total number of convictions is less that 1% which certainly
does not satisfy the demands of efficient and decisive sanctioning of corruption.

21 See TI, “Global Corruption Barometer”, available at: http://www.transparency.org/policy_

research/surveys_ indices/gcb/2010.

22 European Commission, BiH 2011 Progress Report, p. 11, available at: www.dei.gov.ba.

3 Ibid.

2 In the case against Milorad Dodik, suspected for abuse of office in connection with

construction of a highway Banjaluka-Gradiska, part Banjaluka-Glamocani, construction
of the Administrative centre of the RS Government and Broadcasting House, the case, after
two years, was transferred from the BiH Prosecutor’s Office, that found that the case was not
within its jurisdiction, to the RS Special Prosecutor’s Office, which terminated the investigation
against Dodik and his associates. For more details about the disappearance of certain original
documents from the prosecutor’s file in the case Covié-Lijanoviéi, see http://www.cin.ba/
Stories/P27_ Justice/?cid=999,2.

Article 34 of the Law on changes and amendments to the Criminal Proceedings Code BiH,
“Official Gazette BiH”, no.: 58/08.

%6 TI BiH, Prosecution of corruption before courts and prosecutor’s offices in BiH 2009-2010, 2011,
available at: www.ti-bih.org/publikacije/.
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Substantive criminal legislation in BiH contains provisions that constitute
criminal offences against official duty or other responsible duty.”” The changes and
amendments to the state Criminal Code have made considerable steps in expanding
the circle of perpetrators (international officials) for offences of accepting gifts and
other forms of benefits.”® However, BiH has not yet adopted the Additional Protocol to
the Criminal Convention on Corruption of the Council of Europe.” During 2009, the
adopted was the Law on International Legal Aid that prescribes general and special
institutes of the International legal aid.*

3.2. Public procurement

Although the Law on Public Procurement of BiH*' has existed since 2005, its imple-
mentation is still at an unsatisfactory level. A decentralized public procurement system in

BiH is still not adequately regulated or fully functional.** Different interpretations of the

¥’ Following criminal offences are stipulated under: Criminal Code of BiH (Chapter XIX-

criminal offences of corruption and criminal offences against official duty or other responsible
duty), Criminal Code of the FBiH (Chapter XXXI-Criminal offences of bribery and criminal
offences against official and other responsible duty), Criminal Code of the RS (Chapter XXVII-
Criminal offences against official duty) and Criminal Code of Br¢ko District BiH (Chapter
XXXI- Criminal offences of bribery and criminal offences against official and other responsible
duty). Criminal Code of Bosnia and Herzegovina “Official Gazette BiH”, no: 3/03, 32/03, 37/03,
54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 08/10. This chapter prescribes following offences:
(a) Accepting gifts and other forms of benefit (Art. 217), (b) Giving gifts and other forms of
benefits (Art. 218), (c) Illegal interceding (Art. 219), (d) Abuse of office or official authority
(Art. 220),(e) Embezzlement in office (Art. 221), (f) Fraud in office (Art. 222), (g) Using
property of the office (Art. 223), (h) Lack of commitment in office (Art. 224), (i) Forging of
official document (Art. 226), (j) Illegal Collection and disbursement (Art. 227), (k) Unlawful
release of a detainee (Art. 228) and (1) Unlawful appropriation of objects while searching or
carrying out enforcement order (Art. 229); Criminal Code of the FBiH, “Official Gazette FBiH”,
no. 36/03; Criminal Code of the RS, “Official Gazette RS, no.: 49/03; Criminal Code of Br¢ko
District BiH, “Official Gazette BD BiH”, no.: 10/03.8 See Law on changes and amendments to
the Criminal Code of the FBiH, “Official Gazette of the Federation of Bosnia and Herzegovina,
no.: 42/10 (Art.62). 9 See Law on changes and amendments to the Criminal Code of BiH,
“Official Gazette BiH”, no.: 8/10 (Art. 94 and 95).

Articles 94 and 95 of the Law on changes and amendments to the Criminal Code of BiH,
“Official Gazette BiH”, no.: 8/10.

In terms of Additional Protocol, the most important elements of compliance refer to expanding
the scope of punishment for perpetrators that have the function of domestic, respectively
foreign arbitrary judges and lay magistrate for committed criminal offences of active and passive
bribery of corrupt practices in international business transactions. For recommendations see
GRECO report, and European Commission BiH 2011 Progress Report

" Law on International Legal Aid in Criminal Matters “Official Gazette BiH”, no.: 53/09.

31 Law on Public Procurement BiH, “Official Gazette BiH”, no.: 19/05, 52/05, 8/06, 24/06, 70/06,
12/09 and 60/10).

TI BiH, Monitoring the implementation of anti-corruption reforms, pg.17, available at: www.ti-
bih.org/publikacije/.
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Law on Public Procurement by the Public Procurement Agency and the Public Procure-
ment Review Body, and insufficient professional capacities, are also issues affecting the
quality of Law implementation. The Strategy for Development of the Public Procure-
ment System for 2010-2015,” was adopted by the Council of Ministers of BiH in mid
August 2010, but its implementation was delayed.** In the last Progress Report, the Euro-
pean Commission identified failure to adopt a new Public Procurement Law that would
incorporate the acquis, the overlapping of power, high administrative costs, and lack of
formal cooperation between the levels of authority as problematic.”

In addition, the Law on Public Procurement is not in conformity with other
regulations, especially regulations related to the issuance of different licences and
permits, which, together with the overlapping of power, prevents the formation of
a single public procurement market and opens up space for corruption. The Draft
of the new Law on Public Procurement, drafted by the Public Procurement Agency
in November 2010, is still pending adoption. This Draft Law encountered criticism
from civil society organizations because it contains numerous provisions that create
additional space for corruption. Therefore, it is estimated that some of the proposed
provisions would enable an additional growth in corruption of as much as 150 million
KM.* The audit reports from the past few years point to violations of the Law on
Public Procurement, causing damages of several hundred of millions of KM through
custom and non-transparent procedures.””

3.3. Preventing conflicts of interest

After a series of failed attempts in the course of 2010, to change the Law on
Conflict of Interest in BiH, in October 2011 the Interagency Working Group for
changing the Law on Conflict of Interest, the Election Law, and the Law on Poli-
tical Party Financing® was established. The 2011 Progress report states that no steps

33 See Strategy for Development of the Public Procurement System 2010-2015, available at: www.

javnenabavke.ba/vijesti/2010/Strategija_razvoja.pdf.

3 European Commission, BiH 2011 Progress Report, p.35, available at www.dei.gov.ba

3 Tbid.

36 Some other provisions are related to tender procedure in case of only one bidder, provided that

the offer corresponds to tender conditions, increasing the threshold for public procurement of
goods and services from 30.000 to 50.000 KM and from 50.000 to 80,000 KM for performing
work, aforementioned increase of threshold would also increase corruption by about 5% per
annum - around 150 million KM. For more details see Association Tender, Reasons for rejecting
the Draft, 20.10.2011, available at: www.tender.ba.

“Corruption in Public procurement in BiH annually consumes 600-700 million KM from the
tax payers and citizens”, taken from http://mitolovac.ba/strana/420.

37

3% Members of this body are: from the House of Representatives of the PA BiH Nermina Zaimovi¢-

Uzunovié, Niko Lozanci¢ and Milorad Zivkovi¢, from House of peoples PA BiH Borjana Kristo,
Halid Genjac and Dragutin Rodi¢, Minister of Justice BiH Bari$a Colak, Minister for Human



have been taken to harmonize the legislative provisions at the state and entity level
to ensure uniform application of the law in the country.® According to the Report
on Law Enforcement within the competence of the Central Election Commission
BiH (CEC BiH) for 2010, out of the total number of sanctions that were pronounced
by the CEC BiH in 2010, only two sanctions were imposed on officials at state level,
no sanctions were imposed on entity officials, while the Commission at the RS level
pronounced six sanctions.*’

One of the reasons for inadequate implementation of the Law on Conflict of
Interest is the lack of capacity of the CEC BiH and RS Commission, as well as the polit-
icization of these institutions and pressures exerted on them by the ruling government
structures. What specifically makes the implementation of the Law on Conflict of
Interest difficult, as, inter alia, mentioned by CEC BiH in their Report for 2010, is the
lack of harmonization of the Law on Conflict of Interest and solutions in specific laws
and other normative acts such as, for example, the Law on Public Enterprises or the
Law on Ministerial, Government or other Appointments, then the lack of provisions
on pantouflage, respectively preventing inappropriate migration of officials from the
public to the private sector, lack of capacity in the implementation of all laws within
its jurisdiction etc.* Particularly worrying is the lack of political will to harmonize the
entity laws on conflict of interest with the state level law especially bearing in mind
their numerous differences.

3.4. Public sector audit institutions

The work of the audit institutions is of utmost importance for monitoring the
transparency and accountability of public institutions, particularly bearing in mind
the existence of different administrative levels in BiH that open many opportunities
for inappropriate spending and misuse of public funds. An audit of the public sector
is fragmented by the existence of four audit institutions in BiH (state, entities and
Br¢ko District) and, due to internal non-conformance of the audit laws, the problems
in practice are numerous. Lack of precise legal provisions that relate, above all, to the
procedure for appointing the General Auditors and issues related to the financing of
audit institutions also constitute a problem.*

Rights and Refugees BiH Safet Halilovi¢ and Minister of Civil Affairs BiH Sredoje Novi¢, as
well as members of the Central Election Commission of BiH Branko Petri¢, Suad Arnautovi¢
and Stjepan Mikic.

% European Commission, BiH 2011 Progress Report, p. 13, available at: www.dei.gov.ba.

0TI BiH, Report on monitoring the enhancement of legal framework and implementation of the

Law on conflicts of interest in BiH, 2011, available at: www.ti-bih.org/publikacije/.
' Ibid.

2 TI BiH, Monitoring the functioning of the audit institutions, in Monitoring the implementation

of the anti-corruption reforms in BiH, available at: www.ti-bih.org/publikacije/.
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However, in addition to the nonconformity of the laws and insufficient preci-
sion of the legal provisions, what really is of concern are the political pressures on the
work of the Audit Office and attempts to put these institutions under the direct control
of political parties, which constitutes an open violation of the law stipulating the inde-
pendence of this institution. In the 2011 Progress Report of the European Commis-
sion it is emphasized that there was no progress on ensuring the independence of the
state level supreme audit from the executive authority.* Recent agreements between
political parties to put the Audit Office under their direct control represent a flagrant
violation of the law and the collapse of the independence of institutions that are
supposed to be impartial in a truly democratic society.**

The annual audit reports of the Supreme Audit Services in BiH constantly point
to irrational and inappropriate spending of public funds, as well as the absence of
sanctions for those responsible for such behaviour.* The last report of the BiH Audit
Office for 2010, emphasizes as the most important findings and deficiencies: an insuf-
ficiently developed system of internal control, deficiencies in the existing regulations
in the field of public procurement, the non-existence of by-laws in accordance with
the Law on Salaries and Remunerations in the Institutions of BiH, as well as other
acts that regulate particularly sensitive categories of cost (use of vehicles, representa-
tion, travel expenses, etc), lack of consumer standards and behaviour at the BiH level
institutions when it comes to specific categories of expenditures (procurement of offi-
cial vehicles, procurement of computer equipment, use of representation funds, use of

aircraft transportation and hotel accommodation, etc).*

3.5. Political party financing

The area of political party financing, regulated under the Election Law*” and the
Law on Political Party Financing in BiH,* is still not sufficiently transparent. Despite
significant efforts to regulate political financing, in terms of introducing legislation
that would stipulate restrictions to certain types of contributions, prescribing limits

** European Commission, BiH 2011 Progress Report, p. 48

* See Emir Djiki¢, On political control of the Audit Office available at http://staff.balkans.aljazeera.
net/video /emir-dikic-o-politickoj-kontroli-ureda-za-reviziju-institucija.

*> Monitoring the implementation of the anti-corruption reforms in BiH, Monitoring the

functioning of the Audit institutions for public sector p, 92; Also see: www. revizija.gov.ba/

izvjestaji i www.gsrrs.org/izvjestaji.

% Audit office of the institutions of BiH, Audit report for 2010, p. 10-11, available at: www.revizija.
gov.ba/ izvjestaji

¥ The Election Law of BiH, “Official Gazette BiH” no.: 23/01, 7/02, 9/02, 20/02, 25/02, 4/04,
20/04, 25/05, 52/05, 65/05, 77/05, 11/06, 24/06, 32/07, 33/08, 37/08 and 32/10.

8 Law on Political Party Financing, “Official Gazette BiH” number 22/00 and 102/09.



to the amount of donations and the obligation to register transactions, the transpar-
ency of party financing is still insufficient and remains most vulnerable to corrup-
tion.* According to the research of the Global Corruption Barometer, citizens of BiH
consider political parties as most corrupt segment of society with an average grade of
4.1 on the scale of 5.00.*°

The above-mentioned non-transparency and lack of appropriate sanctions for
law violations were also presented in the studies of TT BiH, based on CRINIS method-
ology developed by Transparency International, which examines the level of transpar-
ency and accountability of financial systems of political parties in certain countries
around the World. The overall index for BiH was 4.4, and the CRINIS study showed
that in BiH, out of all dimensions of political party financing, the worst score was iden-
tified for sanctions (result: overall grade 1.1 on a scale from 0 to 10), prevention (2,7)
and accessibility to information (3,6).”!

An additional problem related to the Law on Political Party Financing is that
the Law is not harmonized with the Election Law. In its third evaluation report for
BiH, GRECO notes that, despite positive elements that both laws contain, there is
need for more transparency and accountability in relation to the routine expenditures
of political parties. Also, the report points out that current arrangements on mean-
ingful information have to be improved ensuring more relevant and timely public
access to information on political party financing, especially related to private dona-
tions above a certain threshold and the identity of donors, as well as the results of CEC
monitoring. Despite the institutional independence of the CEC, lack of financial and
personnel resources prevents significant oversight and timely response to violations of
political financing by political parties. It is recommended that special attention is paid
to sanctions in the Law on Political Party Financing and Election Law because they
are not adequate.™

* Transparency International BiH, Political Party Financing in BiH, 2010, p. 16, available at www.

ti-bih.org/publikacije/.

Tl Global Corruption Barometer 2010, available at: http://www.transparency.org/policy_

research/surveys_ indices/gcb/2010.

>l Transparency International BiH, CRINIS Study - Study of the Transparency of Political Party

Financing in BiH, 2010, available at: www.ti-bih.org/publikacije/.

32 GRECO, Third evaluation round - Evaluation report on BiH - Transparency of party funding

(Theme 1I), 27.05.2011, available at: http://msb.gov.ba/dokumenti/strateski/?id=6244
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4. INTERNATIONAL COMMITMENTS OF BIH
IN THE FIGHT AGAINST CORRUPTION

BiH has ratified a number of international instruments that contain generally
accepted international standards in the field of anti-corruption. These include the UN
Convention against Corruption, the UN Convention against Transnational Organized
Crime, the Council of Europe’s Criminal Law Convention on Corruption, the Council
of Europe’s Civil Law Convention on Corruption, and the Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds of Crime.

Within the framework of undertaken international commitments in the field of
combating corruption, some of the activities are especially important for effective preven-
tion of corruption, those are, inter alia, promoting integrity in the public and private
sector, incriminating all forms of corruption, confiscation of proceeds of corruption, and
protection of witnesses, victims and persons who cooperate with the judiciary.

4.1. Promoting integrity in the public and private sector
and the integrity of public officials and civil servants

BiH still does not have a Code of Conduct for civil servants at the state level,
although the BiH Civil Service Agency made a draft Code of Conduct and submitted it
to the Council of Ministers for final adoption.” At the RS level, changes were adopted
that relate to limiting the transfer of civil servants to the private sector, while the Code
of Ethics for civil servants in FBiH, amended in 2009, includes explicit reference to
ethical issues and risks of corruption.”

Adequate access to information is of crucial importance for improving trans-
parency and accountability of public institutions and to the promotion and protection
of civil and political rights. In reference to this, it can be concluded that the laws on
freedom of access to information are still inadequately implemented. As main obsta-
cles to law application are low levels of educated staff in public bodies, lack of under-
standing of the laws, non-established structure of public bodies for the implementa-
tion of the laws, poor justification of decisions issued upon a request for access to
information, failure to reach a decision within the time limits established by law, and
failure to comply with statutory provisions on the form of decision (written decision
with all the elements under the provisions of the Law on Administrative Procedure).

33 According to available data, the Public Administration Reform Coordinator’s Office adopted

its Code of Conduct, in FBiH adopted was Code of Ethics for civil servants in FBiH (Civil
Service Agency FBiH), Government of RS passed RS Code of Ethics for civil servants, in
Br¢ko District there is BD Code of Ethics, Transparency International Analyses of the Strategy
implementation-Third periodic report, 2011, p. 9.

>* GRECO Second Evaluation Report, Addendum to the Compliance Report on BiH, recommen-

dation VIII, 2011 available at www.msb.gov.ba.



Furthermore, one of the perceived weaknesses of public bodies is collection, classifica-
tion and keeping of statistical data.”® The Laws on Freedom of Access to Information
in the FBiH and the RS are not harmonized, which leads to inconsistent and selective
implementation.”® At the state level, with changes and amendments in 2009, fines and
violation procedures for institutions that do not act in accordance to the Law were
introduced.”” However, provisions that relate to exemptions from the Law still cause
considerable problems, bearing in mind that this category of information is most
frequently misused and enables the non-transparent behaviour of public institutions.

4.2. Incriminating certain forms of corruption

BiH has not yet signed or ratified the Additional Protocol to Criminal Law
Convention on Corruption of the Council of Europe. The criminal legislation in BiH
was changed several times in order to better align it with international requirements.
The last reform in 2000 included certain changes and amendments at the entity and
Brc¢ko District levels in relation to corruption as criminal offences (e.g. the definition
of the official person, international dimension of bribery, provisions on seizure, etc),*®
so that their provisions are in line with those at the state level.”” The legislative frame-
work has been improved in terms of introducing into criminal legislation, provisions
that facilitate the prosecution of corruption in practice, such as extended confisca-
tion, and the application of special investigative procedures in all corruption criminal
offences®. However, due to nonconformity of internal criminal legislation at different
levels of authority, it is necessary to further harmonize a number of incriminations
with the commitments undertaken.®!

3> Presentation of the Ombudsperson for Human Rights Jasminka DZzumhur held at the Round

table organized by TI BiH on the occasion of International Freedom of Access to Information
Day, 28.09.2011

Law on Freedom of Access to Information in FBiH stipulates that state authorities are obliged
to respond to the applicant (in the form of a decision), while in RS there is no such provision,
and based on the cooperation of the state organ it depends whether the analogy with the RS
Law on Administrative procedure shall be applied, and appeal treated as legal remedy in cases
of violations of the Law on Freedom to Access to Information. The practice also introduced
standard procedure of submitting appeal to a second instance organ, and outcome mainly
depends on the cooperation and knowledge of the law thereof.

56

7 See, Law on changed and amendments to the Law on Freedom of Access to Information in BiH
“Official Gazette BiH” no.: 102/09.

%8 These amendments were adopted by Brcko District on 17.06, by the RS on 06.07 and by the
FBiH on 08.07.2010. They came into force in the beginning of August 2010.

% GRECO Third Evaluation Report - Theme II
60 See Compliance Report, Second Evaluation Report for BiH and Addendum (Greco RC-II (2008) 7E)

In relation to this, GRECOinits report states “lack of harmonisation of the four existing Criminal
Codes in the country (State level, Federation of Bosnia and Herzegovina, Republika Srpska and
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4.3. Establishing a special body for the fight against corruption

By adopting the Law on the Agency for the Prevention of Corruption and
Coordination of the Fight against Corruption in December 2009, the conditions
for establishing a special body specialized in the fight against corruption, provided
under Article 20 of the Council of Europe Criminal Law Convention on Corruption
and Article 6 of the United Nations Convention against Corruption, were formally
tulfilled. These Conventions state that the Agency shall primarily be independent,
politically and financially, and that it has qualified and professional staff to effectively
fight corruption. However, two years after the adoption of this Law, the Agency is
still not operational. A Book of Rules on internal organization and post tables in the
Agency, as well as other by-laws on the work of the Agency were not adopted. Further-
more, the financing of the work of the Agency is currently based on the Decision
on temporary financing of institutions of BiH, while at the same time the current
projection for the budget of BiH institutions for 2011-2012 provides funding for 24
employees, which is not sufficient given the scope of its jurisdiction.®?

4.4. Confiscation of proceeds of corruption

Confiscation of proceeds of corruption is a form of the overall efforts of
government bodies to effectively confront corruption, and is a standard set by the
United Nations Convention against Corruption, the European Conventions, as well
as GRECO recommendations. Confiscation of proceeds of corruption in BiH legisla-
tion is regulated in a fragmented, unsystematic, and ineflicient manner. A provision
to Article 110a was introduced to the BiH Criminal Code allowing so-called extended
confiscation of property gain, by stipulating that the court “may confiscate the prop-
erty gain for which the prosecutor provided sufficient evidence to reasonably believe

Breko District), is particularly noticeable with respect to criminalisation of bribery (material
elements of the offence and applicable sanctions) and the issue of jurisdiction. All Criminal
Codes share a number of deficiencies when compared with the provisions of the Criminal
Law Convention on Corruption (ETS 173) under review. In particular, it must be ensured
that the offences of active and passive bribery in the public sector cover all acts/omissions
occurring in the exercise of a public official’s duties, whether or not within the scope of his/
her official competences. The definition of foreign and international officials is to be expanded
since at present it only covers those persons serving in Bosnia and Herzegovina. The lack of
court decisions concerning private sector bribery results in conflicting interpretations of the
existing provisions and their scope, to the extent it doubtful whether private sector bribery is
indeed covered by national law. Likewise, active trading in influence needs to be criminalised.”
GRECO, Third Evaluation Report on Bosnia and Herzegovina, Theme I, 27.05.2011, available at:
www.msb.gov.ba

62 See Transparency International BiH, Analysis of the implementation of the Anti-corruption

Strategy 2009-2014, Third periodic report, December 2011, p. 18



that such property gain was acquired by the perpetration of these criminal offences,
while the perpetrator failed to prove that the gain was acquired in a lawful manner”.
Similar solutions exist in the criminal codes of the FBiH and Brcko District,®® while
on 25 January 2010, the RS adopted a Law on confiscating property gain acquired
through the perpetration of a criminal offence. This Law also foresees the estab-
lishment of a special agency for managing illegal incomes.”® Bearing in mind the
previously mentioned changes, the key material-legal shortcoming is the fact that the
institute of extended confiscation is not equally present in the legislation of both enti-
ties. Namely, FBiH and Brcko District have harmonized their criminal codes with the
provision from the CC of BiH, while in the RS a separate regulation on confiscating
property gain acquired by the perpetration of criminal offence was adopted, thus indi-
cating an uneven approach in this field. Analysis of the regulations from the field of
law enforcement also showed that there are no adequate legal, institutional and other
mechanisms necessary for the efficient execution of decisions on the confiscation of
property gain acquired through the perpetration of a criminal offence.®® As for the
confiscation of illegally acquired assets, in the course of 2010, property was seized
in 220 cases amounting to about 17 million KM, of which 10 million was seized by
decisions of the Court of BiH, although information on how much were the amounts
seized in criminal offences of corruption.®”’

4.5. Witness protection

Witness protection is achieved through several different instruments of crim-
inal, administrative, civil and other fields of law. The Council of Ministers of BiH,
based on a proposal from the BiH Ministry of Security, established a Working Group
for preparing a Draft Law on the Witness Protection Programme in BiH, which is

8 Article 114a Criminal Code FBIH, “Official Gazette of the FBiH”, no: 42/10; Law on changes
and amendments to the Criminal Code of BD BiH, “Official Gazette BD BiH” no: 2/10.

Law on confiscating property gain acquired by the perpetration of criminal offence, “Official
Gazette RS”, no: 12/10.

8 GRECO, Second Evaluation Report, Addendum to the Compliance Report on BiH, 01.04.2011,
available at www.msb.gov.ba; for details see Law on confiscating property gain acquired by the
perpetration of criminal offence, available at: www.narodnaskupstinars.net/latn/?page=133&k
at=10&vijest=3301.

Transparency International BiH, Confiscating property gain acquired by the perpetration of
criminal offence analysis of the legal framework in Bosnia and Herzegovina, 2011, available at:
www.ti-bih.org/wp-content/uploads/2011/03/Oduzimanje-imovinske-koristi-pribavljenje-
pocinjenjem-koruptivnih-krivicnih-dijela-u-BiH.pdf.

64

66

7 Transparency International BiH, Judiciary in BiH still inefficient in prosecuting corruption,

16.06.2011, Press release, available at:
www.ti-bih.org/4183/pravosude-u-bih-jos-uvijek-neefikasno-u-procesuiranju-korupcije/
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currently in the stages of harmonization with the opinions of competent institutions.*®
BiH has still not adopted the Law on the protection of “whistle-blowers”. In spite of
certain normative activities for the protection of those reporting corruption such as
e.g. provisions on immunity in criminal proceedings and amendments to the Code
of Ethics for civil servants in the RS, a comprehensive systematic approach to this
problem has been omitted.”

5. CONCLUSIONS AND RECOMMENDATIONS

Although BiH has made some progress in the fight against corruption by
adopting relevant anti-corruption laws, it is still long way from harmonizing national
legislation with international anti-corruption standards. The extent of corruption in
all spheres of public and private sectors constitutes a major threat to the further devel-
opment and democratization of the state and therefore it is of the utmost importance
to approach this phenomenon in a comprehensive and systematic way.

The authorities in BiH have only formally dealt with corruption fairly recently,
which resulted in the fact that BiH has reached a dramatic level of corruption. On
several occasions the existence of laws and institutions was made meaningless, leading
to a collapse of rule of law. Certain anti-corruption efforts were undertaken in the
country, but the lack of involvement of society and its support, disorganization, lack of
coordination, the absence of a resolute approach and political will to reduce corrup-
tion practices resulted in endemic scale of corruption in BiH.

The main challenge in BiH is the efficient implementation of legislation, as confirmed
by the results of relevant national and international research. When assessing certain areas
that are of great importance within the overall effort to fight corruption, then one can
rightly conclude that stagnation is visible in BiH. The existing mechanisms in the fight
against corruption are inadequately enforced, corruption at the highest levels of govern-
ment and politics is not prosecuted, and investigations do not result in indictments or
convictions. On the other hand, the findings of audit reports have no influence over the
management of public finance, while the independence of audit institutions is threatened.

There are numerous reasons for such a situation; however, it is certain that first
on the list is the absence of real political will to start solving the problem of corrup-
tion. It is very important to move from the declarative stage and support for fighting

8 Transparency International BiH, Analysis of the implementation of the Anti-corruption Strategy
2009-2014, Third periodic report, p. 18, available at: www.ti-bih.org/publikacije/.

% Ibid. As one of the short-term goals (by the end of 2010) the Strategy requires creating “procedures

in all public institutions that will guarantee that no public officer of client of administration can
be victim because of willingness to expose irregularities’, and as one of the mid-term goals (by
the end of 2012) to establish a “legislative framework for protection of persons who indicate
irregularities in performing public duties (whistleblowers).”



corruption to the enforcement stage in terms of anti-corruption activities, as is the
case in neighbouring countries, above all Croatia and Serbia. Bearing in mind the
numerous international commitments undertaken by BiH, the fight against corrup-
tion primarily requires a coordinated and strategic approach, and the improvement
of institutional cooperation at different levels of government with the aim of efficient
prevention and punishment of crimes of corruption.

A systematic approach in the fight against corruption should go in several
directions. First, at the legislative level, it is necessary to adequately enforce existing
laws as well as to amend the legal framework where necessary to harmonize national
legislation with the relevant international standards and commitments. At the institu-
tional level, it is necessary to strengthen institutional capacities, as it is a prerequisite
for effective law implementation. In this context, it is crucial to strengthen those insti-
tutions that ought to be pillars of independence and apolitical in a truly democratic
societies, in order to efficiently perform and complete their tasks. This primarily refers
to the CEC, the Audit office, the Agency for Public Procurement, and the Agency for
the Prevention of Corruption and Coordination of the Fight against Corruption and
others. Thirdly, in terms of prevention and public education, it is necessary to make
additional efforts. The Strategy for the Fight against Corruption in its component 2
“Prevention, education and training of public” foresees many preventive measures to
enhance transparency, public administration reform and accountability. It is impor-
tant to emphasize that the prevention of corruption is continuous task not exhausted
by a one-time activity but rather demands the systematic and comprehensive involve-
ment of the state and society as a whole. It is necessary to expedite activities related to
the establishment and formation of the Agency for the Prevention of Corruption and
Coordination of the Fight against Corruption, to provide it with enough material and
human resources to assume the role of the leading anti-corruption body in BiH.

Therefore, urgent concrete actions to prosecute the most serious forms of
corruption in order to avoid complete collapse of legal system and institutional frame-
work are vital. The fight against corruption must become a priority of the political elite,
and not only in declarative terms. Certainly, one should bear in mind the fact that the
fight against corruption cannot keep using the so-called “top-down” approach; citizens
should show greater awareness of the causes and harmful consequences of corruption
for society, and thus exert continuous pressure and demand more accountability and
transparency from elected officials. Only coordinated and systematic efforts, involving
all segments of society, can result in significant effects and progress in the fight against
corruption. The corruption phenomenon can be controlled by raising the awareness
of citizens, civil society, and independent media, respectively only if all segments of
society support it. The end-state is to have an enlightened and determined political
leadership with a high level of awareness and public support; yet this will be the hardest
part of the equation.
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HATE CRIMES:
REGULATIONS AND PRACTICES IN BIH

1. INTRODUCTION

Phrases such as hate speech, “inflammatory” language, spreading of inter-
ethnic intolerance and tensions, anti-Semitism or Islamophobia can often be heard
in BiH public. When considering the fundamental characteristics of the BiH society-
such as persistent strong reflections of the conflict that ended sixteen years ago, ethnic,
constitutional-political structure, dominance of the collective identity, fragmenta-
tion of society along ethnic lines, media exclusivity, mono-ethnic narratives of the
past war, and mono-ethnic education system-a wide variety of acts based on hatred
and bias (from hate speech to physical assaults) appear as an integral part of the post
conflict package, rather than anomalies of the transitional political system. On one
hand, each of the above categories sound serious and concerning enough to signify
the essence of unacceptable behaviour in democratic countries, so it does not come as
a surprise when these categories are used as synonyms in public speech. On the other
hand, however, understanding the nature of crimes based on hatred and bias and their
adequate classification is of the utmost importance because they determine the arsenal
of possible legal and other measures aimed towards their suppression.

The basic intentions of this paper is to elaborate on most core concepts related
to legal regulations and combating hate and bias, outlining their mutual differences
and relations, and to, at least indicate, based on the scarce available resources, the
situation in BiH in this rather complex area in light of international standards and
comparative experiences. Through the prism of hate crimes as the primary focus of the
analyses, with the thesis that the specific social context in BiH dictates even stronger
intervention within the domain of criminal regulation in expressing hatred and bias,
this section of the report will point out to fundamental flaws and inconsistencies in the
legal framework and practice in BiH.



This theme has distinct and obvious significance, primarily due to the situation
in BiH, in which diverse incidents based on bias and hatred have not abated even 16
years after the war has ended. In addition, criminal regulation of hate and bias, despite
the fact that this is a matter of all-European consensus, is directly related to BiH obli-
gations in the context of the implementation of the UN Convention on Elimination
of all Forms of Racial Discrimination. Therefore, it is necessary to determine to what
extent BiH follows mentioned regional and global standards.

As far as the structure of the text is concerned, a relatively lengthy deliberation
on the concept of hate crimes and principles of their legal regulation are motivated
primarily with promoting dimension of the text, but also the Report as whole. Namely,
in a situation that is characterized by lack of relevant literature on this issue in the BiH
context, and frequently emphasized ignorance and misunderstanding of this complex
matter, not only by the general public, but by judicial professionals in BiH, such delib-
eration of the basic concepts seems to be doubly beneficial. The introductory part,
which sets out the framework for the analyses of the situation in BiH, is followed by
consideration of the quality and scope of BiH regulation within this domain, limita-
tions in its implementation and other complementary measures that are necessary for
an efficient fight against hate and bias in the BiH context. Recommendations at the
end identify some of the priority steps that ought to be taken in the content of hate
crimes in BiH.

2. DEFINITION AND DELIMITATION
IN RELATION TO RELATED CONCEPTS

The regulation in this area, which originates from the activism of the movement
for equality in the USA in the sixties and seventies, gained in intensity and significance
only in the last twenty years.' However, at the international level there is no consensus
on the definition of such crimes that owing to its specific nature gain the character of
hate crime. Among many alike, the working definition of hate crime that is developed
by the OSCE Office for Democratic Institutions and Human Rights (ODIHR) is valu-
able because of its precision, but also because of the authority of the institution. The
definition consists of two essential elements:

“Part A) Any criminal offence, including offences against persons or property, where the
victim, premises or target of the offence are selected because of their real or per-
ceived connection, attachment, affiliation, support or membership with a group
as defined in part B.

! In general see e.g. Ryan D. King, “Hate Crimes: Perspectives on Offending and the Law”, in
Marvin D. Krohn et al. (ur.), Handbook on Crime and Deviance, Handbooks of Sociology and
Social Research, (New York: Springer, 2009), p. 525-549.
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Part B) A group may be based upon their real or perceived race, national or ethnic ori-
gin, language, colour, religion, sex, age, mental or physical disability, sexual ori-
entation or other similar factor™

Therefore, the elements of this criminal offence are: an action that is defined as
criminal offence in the criminal law, and bias or motive that consists of the fact that perpe-
trator of the criminal offence choose a victim because of the victim's protected character-
istic (race, national or ethnic origin, religion, sexual orientation and similar). In doing so,
we should bear in mind that the “Motive of the bias crime... is relevant for... for criminal
offence regulated by law. Such motive, however, is not prohibited in itself. It implies [e.g.]
an increased penalty only when it is expressed as criminal behaviour.

What is important is that, in the commission of such crime, there is no element
of personal animosity and the victim is random, in the sense that every member of a
specific group, from the perpetrator’s perspective, is an equally good and legitimate target.
In other words, victims of such criminal offences are selected “on the basis of what they
represent rather than who they are. The message that is conveyed is intended to reach
not just the immediate victim but also the larger community of which that victim is a
member.”* Thus, owning to such group dimension, hate crimes are sometimes described
as symbolic crimes. Simultaneously, such acts are always and necessarily political in nature
because they send a message that far exceeds the boundaries of a relation between two
individuals. Moreover, often this public and political aspect of such criminal offence is
deliberately used to send a certain message to a public or part thereof.

Individuals and groups that are most exposed to attacks of this kind vary from
state to state: in some cases those are predominantly Jews or Muslims and, in others,
members of national minorities or new religions, while some are also members of the
LGBTI communities etc. However, it is important to note that from the aforemen-
tioned definition it becomes evident that persons that affiliate with such groups that
support or stand up for their rights can also be victims within the content of a hate
crime. Also, this definition includes those cases of erroneous perception of identity-
for example, situations in which a heterosexual person is attacked because of miscon-
ception of his/her homosexuality, as long as the motive for perpetration of concrete
criminal offence is linked to a specific identity group.’

2 OSCE/ODIHR, “Challenges and Responses to Hate-Motivated Incidents in the OSCE Region
(for the period January-June 2006)”, 12 October 2006, available at: http://www.osce.org/
0dihr/21629 (accessed on 20.11.2011).

Theresa Suozzi et al., “Crimes Motivated by Hatred: The Constitutionality and Impact of Hate
Crime Legislation in the United States”, Syracuse Journal of Legislation and Policy, No. 1
(1995.), p. 56.

OSCE BiH, “Hate Crimes Laws: Practical guide”, 2009, (initial page numbers are not marked),
available at: http://www.osce.org/bs/odihr/36429 (accessed on 20.11.2011).

> Compare Ibid., p. 45-47.



When it comes to BiH context, where multiple and overlapping identities
dominate, it is necessary to pay special attention to determine the precise relation
between the victim and protected group. As ODIHR states, in many states, including
BiH, making simple categorizations of hate crimes is impossible, because it can often
be difficult to judge whether a victim was attacked because of ethnicity or religion
or a combination of different factors.® However, it is important to mention, within
a content of these criminal offences, that clear categorizations are not necessary.
Further, the mentioned definition obviously goes beyond the dilemma that it may
need an “objective” or perceived connection with a specific community (therefore, the
only one necessary is the one seen from the perspective of the hate crime perpetrator).

This criminal justice concept is akin to some other legal institutions such as anti-
discrimination legislation or hate speech. However, unlike hate crimes, those other
crimes lack a key element: namely, they could not be processed without the element
of motive (i.e. identity bias)-as “ordinary” criminal offences. The act of discrimina-
tion, for example implies an unjustified difference in treatment of persons in similar
situation and on the basis of any prohibited reason (ethnicity, religion etc.) that would
not be illegal without a discriminatory ground. In addition, in most countries the
discrimination is a matter of civil, and not criminal law, therefore that represents a
major difference compared to hate crimes.

It is similar with hate speech. In different countries, these complex issues are
treated differently, but in some countries hate speech, speech that incites hatred and
speech that is insulting to specific groups is penalized.” However, if the content itself
is removed-speech itself-then there is no “ordinary” criminal offence because, in this
case, the intolerant speech is the only element of the criminal offence. However, this
difference is not always simple. In case of incitement to criminal offence, e.g. which
is penalized in all OSCE participating states, prohibited motive, respectively the bias
motive, in committing the act turns the act itself (meaning speech) into the criminal
act of hate crime. In this case, the ordinary criminal offence-incitement to criminal
offence-is present. Finally, the conceptual and practical relation between hate crime
and hate speech, exists because hate speech, before, during or after a crime, could
constitute the prohibited motive.

®  OSCE/ODIHR, Hate Crimes in the OSCE Region - Incidents and Responses (Annual Report for
2009), 2010, pg. 20, available at: http://www.osce.org/odihr/736362download=true (accessed
on 22.11.2011).

In the broader field of regulation of hate speech, in addition, included are laws that regulate
prohibition of denying Holocaust or glorifying fascist ideology.
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3. RELEVANT INTERNATIONAL STANDARDS

International legal instruments in several important provisions affirm the
importance of regulating hate in criminal justice. The International Convention on
the Elimination of All Forms of Racial Discrimination foresees that all States parties
undertake immediate and positive measures designed to eradicate all incitement to
or acts of propaganda based on ideas of racial, ethnic or any kind of superiority of
specific group.® According to the authoritative interpretation of this important provi-
sion, Article 4 (1) of the Convention,

“requires States parties to penalize four categories of misconduct: 1. dissemination of ideas

based upon racial superiority or hatred; 2. incitement to racial hatred; 3. acts of violence

against any race or group of persons of another colour or ethnic origin; 4. incitement to
such acts”

A second important global instrument that regulates this area is the Interna-
tional Convention on Civil and Political Rights, which stipulates that States parties
shall prohibit by law “any advocacy of national, racial or religious hatred that consti-
tutes incitement to discrimination, hostility or violence*

Relevant regional, respectively European documents are generally more
detailed, because they do not only define what needs to be done in this area, but offer
basic guidelines on how to regulate hate crimes. In that sense, the Recommenda-
tions of the European Commission against Racism and Intolerance (ECRI) foresees
that one of the measures is to ensure that racists and xenophobic acts are stringently
punished, through methods such as: defining criminal offences committed based on
racist and xenophobic motives as specific offences (hate crimes) or enabling the racist
and xenophobic motives of the offender to be specifically taken into account when
pronouncing sanction for other criminal acts."

Particular dangers of internet abuse in the context of racist and xenophobic activ-
ities were identified in the Additional Protocol to the Council of Europe Convention

International Convention on the Elimination of All Forms of Racial Discrimination, UN SG
Resolution 2106 (XX), 21 December 1965. (entered into force on 4 January 1969).

The UN Committee for elimination of racial discrimination, General Recommendation no. 15:
Organized violence based on ethnic origin (42" session, 1993), p. 3.

10 Tnternational Covenant on Civil and Political Rights UN SG Resolution 2200 A (XXI), 16
December 1966 (entered into force on 23 March 1976.), Article 20, item 2.

European Commission against Racism and Intolerance (ECRI), General Policy Recommendation
No. 1: On Combating Racism, Xenophobia, Antisemitism and Intolerance (4 October 1996),
available at http://www.coe.int/t/dghl/monitoring/ecri/activities/gpr/en/recommendation_n1/
RecOlen.pdf (accessed on 20.11.2011.z). Also compare ECRI, General Policy Recommendation
No. 7: On National Legislation to Combat Racism and Racial Discrimination (13 December 2002),
available at http://www.coe.int/t/dghl/monitoring/ecri/activities/gpr/en/recommendation_
n7/ecri03-8%20recommendation%20nr%207.pdf (accessed on 20.11.2011.).



on Cybercrime."? This document, which came into force in BiH on 1 September 2006",
introduces an obligation that states should establish as criminal offence the following
acts committed through computer system: distribution, or otherwise making avail-
able, racist and xenophobic materials, initiating racist, ethnic or religious threats with
the commission of serious criminal offences towards members of concrete identity
groups, initiating race motivated insults, and denial, gross minimisation, approval or
justification of genocide or crimes against humanity.

While the question of legal regulation of hate speech is still controversial and
subject to very different practices within the OSCE participating states,'* the growing
European consensus for the regulation of hate is perhaps best reflected in the Council’s
Decision on racist and xenophobic criminal acts.”” This document confirms a need for
a common approach in the European Union, in order to ensure minimum common
standards and coordinated criminal policy in all member states.'® By 28 November
2010 the member states shall transpose these provisions to their national laws, while
the Council shall, by 28 November 2013, assess to what extent the member states have
complied with the imposed obligations."”

Among other things, this document particularly highlights the need that crim-
inal acts as public inciting to violence and hatred, public dissemination of racist and
xenophobic materials, denial and trivialization of the crime of genocide and crimes
against humanity are punishable by criminal penalties of at least between 1 and 3
years of imprisonment.'® For offences where a criminal act was motivated by racism
or xenophobia, such motive should be considered as aggravating circumstance for all
criminal offences.'” Besides the aforementioned, the Decision encourages ex officio
initiation of investigations, and not on the initiation of the victim, due to his/her
potential distrust, marginalization and vulnerability.?

12 CETS No. 189, 28 January 2003

Signing and ratification status of member states is available at: http://conventions.coe.int/Treaty/
Commun/ChercheSig.asp?NT=189&CM=8&DF=&CL=ENG (accessed on 22.10.2011).

See OSCE BiH, op.cit., footnote 4, supra, p. 21-22. For the overview and analyses within the
BiH context of hate speech see Tijana Cvjeti¢anin, Sevima Sali-Terzi¢ and Slobodanka Deki¢,
Exclusion strategy: Hate speech in BiH public, available at http://www.media.ba/mcsonline/
files/shared/Strategije_isklju__ivanja_IZVJE__TA].pdf (accessed on 21.12.2011).

Framework Decision of the European Union Council no. 2008/913/JHA (on fight against
certain forms and expressions of racism and xenophobia through criminal law), 28 November
2008, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:328:0055
:0058:EN:PDF (accessed on 20.10.2011).

16 Ibid, Preamble, par. 5

17 Tbid., Article 10, item 1 and 2.

'8 Ibid, Article 3, item 2.

9" Tbid., Article 4.

Ibid., Preamble, par. 11. Also compare ECRI, General Policy Recommendation No. 1, op. cit.
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It is especially important that, for crimes mentioned under the Decision, legal
persons can be held liable, and respectively their representatives, where dissuasive
penalties, such as exclusion from entitlement to public benefits and judicial supervi-
sion are envisaged for legal persons.*' Of course, this Decision does not fail to stress
that undertaken measures can not be in contradiction to fundamental human rights
and freedom principles, such as freedom of association and freedom of expression and
in particular, freedom of media.”

All international instruments which provide for introduction of legal protec-
tion in this area explicitly or implicitly recognize the cultural, historical and political
traditions of different countries and accept the fact that “full harmonization of crim-
inal laws, in this field, is currently not possible.”* Thus, for example, it is understand-
able that the value of freedom of speech in the USA is almost absolute and precludes
criminalization of even the most serious forms of racial and xenophobic speech, while
in Germany, for example, the imperative of prohibiting the propagation of Nazi ideas
is quite understandable. The aforementioned Decision of the European Council talks
about free evaluation of the countries in this field, and as subject of its own regulation
primarily defines “hatred based on race, colour, religion, descent or national or ethnic
origin”** Though, at the same time Member states have a right, in accordance to their
specific characteristics, to extend protection in order to include other characteristics,
such as social status or political convictions.”> However, one should keep in mind
that balancing of specific values of certain societies with determined human rights
standards in this field, as well as ensuring proper balance between various human
rights (especially freedom of expression and protection from racial discrimination) is
a complex endeavour, on which the jurisprudence of international judicial®® and quasi
judicial institutions®” eloquently speak.

21 1bid., Article 6.

22 1Tbid., Article 7.

23 See Framework Decision of the European Union Council, op.cit., preamble, par. 6.

24

Ibid., preamble, par. 9.

%> Tbid., preamble, par. 10.

% See e.g. European Court for Human Rights, Jersild vs. Denmark, ap. no. 15890/89, 23 September

1994.

See e.g. UN Human Rights Committee, Faurisson vs. France, communication no. 550/1993,
U.N. Doc. CCPR/C/58/D/550/1993 (1996).

27



4. MECHANISMS OF CRIMINAL REGULATION OF HATE
AND MEASURES DIRECTED TOWARDS ITS ELIMINATION
IN COMPARATIVE PERSPECTIVE

Specific legal measures that refer to problems of hate crimes and hate speech are
one of the three key areas of regulations of bias or hate in European context-together
with legislation that prohibits fascist ideology and anti-discrimination legislation.”®

After several years of intense involvement in this field, the ODIHR has identified
three separate but closely connected areas that require special attention in combating
hate crimes: need for effective law enforcement response, the importance of adequate
data collection, and the need for appropriate legislation and its effective implementa-
tion.”” The OSCE Ministerial Council Decision from 2009 outlines in detail the param-
eters and key policy aspects of the fight against hate crimes. The Member states are
called to, inter alia, collect, maintain and make public the statistics of hate crimes; enact
appropriately tailored legislation against such crimes; take appropriate measures to
encourage victims to report hate crimes, with support of civil society; train and raise
awareness of law enforcement authorities, prosecutor’s offices and courts in this field,
as well the general public and potential victims; and provide victims of hate crimes with
effective access to justice.” Thus, the scope of measures in this area is rather wide and it
does not only stay within the criminal dimension, as mentioned in the General Recom-
mendation of ECRI no. 1, which also gives equal importance to preventive activities in
the domain of promotion and education as well as legal regulation.

In general, a smaller number of states in the OSCE region (e.g. United States
and United Kingdom) have separate, concrete criminal offences that contain a bias
motive.’! In most of the OSCE member states, on the other hand, hate crimes are
regulated in a way that the prohibited motive constitutes an aggravating circumstance
when sentencing. In doing so, the provision on the motive as aggravating circum-
stance can be general, i.e. referring to a large number or any criminal offences (Great
Britain) or specific, i.e. related only to specific criminal offences (e.g. murder or phys-
ical assault). It is similar in the United States. Ignoring the specifics and slight differ-
ences, most states in the United States, when prosecuting hate crimes as criminal acts,
in their state laws foresee one of the three options: 1. make bias-motivated intimidation

8 Compare Jo Goodey, “Racist Crime in the European Union: Historical Legacies, Knowledge

Gaps, and Policy Development’, in: Joanna Goodey and Kauko Aromaa (ur.) Hate Crimes
(papers from 2007 and 2008 at Stockholm Criminology Symposiums), Helsinki 2008.

¥ OSCE/ODIHR 2006, op. cit., footnote 2.

30 OSCE Ministerial Council, Decision no. 9/09 (Combating Hate Crimes), MC.DEC/9/09, 02
December 2009.

31 OSCE BiH 2009, op. cit., footnote 4, p. 26-27.
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as a separate crime; 2. automatically enhance the penalty for crimes motivated by a
forbidden prejudice; or 3. give a judge discretion to increase penalties when the crime
is motivated by a forbidden prejudice.”

The advantage of defining the hate crime as a separate criminal offence is fore-
most in accenting the social condemnation of such acts. The main disadvantage of this
approach in the domain of regulation lies with the fact that it is hard and uncertain
to prove a motive; therefore there might be a risk that, if motive is not proved as an
essential element of criminal offence, the offence itself would not be proved.

When it comes to protected characteristics, i.e., the characteristics of group
identities that are covered by hate crimes, the practice of countries varies. Almost all
OSCE participating states deal with these issues in their criminal laws by, for example,
covering criminal offences committed on racial or ethnic hatred, while some of them
incorporate disability too (physical or mental) as protected characteristics. The basic
idea is to protect the fixed, permanent characteristics, actually those that are difficult
to change (e.g. religion). While defining specific legislation it is necessary to take into
account the social-historic content (history of violence amongst the groups, discrimi-
nation patterns etc.).” It is interesting to mention that for example Croatia has a very
wide range of protected characteristics defined by the criminal law as aggravating
circumstances when imposing sanctions, which include also property, birth, educa-
tion and social status, as well as “other characteristics”>* A similar situation is in BiH,
in line with recent changes to the criminal legislation in Republika Srpska and Br¢ko
District (see next section). This openness is essentially positive, but may jeopardize
the principle of legal certainty and legal predictability, because it leaves the courts and
prosecutors with excess freedom in the interpretation of such broadly set provision.

Further, there is a difference in the view of the motive provided in the concept
of these criminal acts. Thus, in some of the participating states the hate crime is the
one that is solely hate or hostility motivated, while in others those are all prohibited
acts that are either partially or wholly hate-motivated.”> Of course, the motive is rarely
singular and unique, but there is often a combination of many. This is particularly
the case in the context such as BiH, in which different identities (ethnic, religious
even regional) are intertwined, and where even seemingly trivial conflicts, such as for

32 Lu - In Wang, Hate Crimes Law (2001), par. 10:3, mentioned in Jeannine Bell, “Deciding When

Hate is a Crime: The First Amendment, Police Detectives, and the Investigation of Hate Crime’,
Rutgers Race Law Review vol. 4 (2002), p. 37-38.

3 OSCE BiH 2009, op.cit., footnote 4, pgs. 32-33 Compare OSCE/ODIHR, Hate Crimes in
the OSCE Region - Incidents and Responses (Annual Report for 2010), November 2011, pgs. 18-20
available at http://tandis.odihr.pl/hcr2010/pdf/Hate_Crime_Report_full_version.pdf
(accessed on 1.12.2011).

3 OSCE BiH 2009, op.cit., footnote 4, p. 39.
% Tbid., p. 47-48.



example, conflicts of football fans, often have ethnic dimension. However, as pointed
out by the ODIHR, taking into account the complexity of the motive, the investiga-
tion in all cases where there is no direct confession of perpetrator should reflect the
complexity of the motive and recognize the essential dimension of hate.*

5. HATE CRIMES LAWS IN BOSNIA AND HERZEGOVINA

5.1. Foreword

As elaborated in the previous two sections, the international standards
enable, even encourage different approaches and regulation in this area, depending
on the historical and social-political conditions in a specific country. It is therefore
not surprising that different countries have different range of measures in this area.
However, ethnically divided societies, such as BiH, certainly represent specific context
in that sense. On the one hand, in such countries, the “control of hate crimes...is based
on a high degree of ethnic segregation’, this makes the contact difficult, and thereby
minimizes conflicts between members of different groups. However, this is also a
major problem: “Because people live in strictly delimited areas, there is very little
cooperative and friendly daily communication between opposing sides that would
influence or decrease the need for sanctioning hate”?’

In divided post-conflict societies, such as for example the Northern Ireland or
BiH, recently ended inter-ethnic violence and pervasive political and social divisions
along ethnic lines create specific context where hate and prejudice motivated incidents
are results of such context, but they also have potential for further politicization and
escalation.® In other words, “in situations where relations between ethnic, national
or religious groups are already sensitive, hate crimes can have an explosive impact™
Thus, for example, commemorations and related projects of memorialisation and
honouring the victims of the conflict, that in theory can have a positive impact on
relations between the groups, in BiH are often the source of additional inter-ethnic
tensions. As ODIHR highlights, ethnically motivated incidences between Serbs and
Bosniaks occur regularly on the occasion of the July commemorations for war victims
in Srebrenica.*

% Ibid., p. 53.

37 Jack Levin and Gordana Rabrenovic, “Hate Crimes and Ethnic Conflict’, American Behavioural
Scientist No. 45 (2001), p. 582.

Compare Roger Mac Ginty, “Ethno-National Conflict and Hate Crime”, American Behavioural
Scientist No. 45 (2001), p. 639-653.

% OSCE BiH 2009, op. cit., footnote 4.
4 OSCE/ODIHR 2010, op.cit., footnote 6, p. 38.

38

153

HUMAN RIGHTS: SPECIAL TOPICS



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

154

For all of the aforementioned reasons, extensive criminal law regulating this
area becomes an imperative in the BiH context.

However, criminal laws in BiH, despite significant legislative interventions in
this area in recent years, still offer uneven protection in the context of hate crimes and,
as of yet, do not fully correspond to the request for consistent, more extensive regula-
tion in this area. This primarily relates to the Criminal Law of the Federation of BiH,
where hatred is still not established as an aggravating circumstance for all criminal
offences, nor is it intended as a qualifying factor for a number of serious crimes. BiH,
in addition, has not taken any steps necessary to fulfil its obligations in accordance
with the aforementioned Additional Protocol to the Council of Europe Convention on
Cybercrime. In the end, none of the criminal laws in BiH provide adequate sanctions
for legal persons in the context of hate crimes, which means that BiH does not follow
trends and new standards defined at the EU level.*

5.2. Hate as separate criminal offence

The separate criminal offence in the area of bias and prejudice in all criminal
laws in BiH is defined in a similar way, as “inciting national, racial and religious hatred,
discord and hostility among the constituent peoples and others, as well as others living

and residing on the territory of BiH™*?, “public incitement...hostility between constit-

uent peoples and others who live in the Federation™, “incites and inflames national,
racial or religious hatred, discord or hostility, spreading the ideas about superiority of
one race or nation over another...”*, i.e. “public incitement or inflaming national, racial
or religious hatred, discord or hostility between the constituent peoples and others...”*

From the above definitions the element of public is clear (either explicitly or
implicitly), for this crime to exist it is necessary that it is committed in the public
sphere. By the logic of things, inciting hostility can only happen in this way and that
is one of the main distinctive characteristics of this act in relation to other crimes
committed out of hatred.

However, noticeable differences are not insignificant: at first sight, the defini-
tion of this criminal offence in criminal laws in BiH is comprehensive as it explicitly

mentions national, racial and religious grounds. On the other hand, it seems that the

41" See Framework Decision of the European Union Council, op.cit.

42 Article 145a, item 1 of the BiH Criminal Law, Official Gazette BiH no. 03/03, 32/03, 37/03,
54/04, 61/04, 30/05, 53/06, 55/06, 32/07, 08/10.

43 Article 163 of the Criminal Law of the Federation of BiH, Official Gazette FBiH no. 36/03,
37/03, 21/04, 69/04, 18/05, 42/10, 42/11.

* Article 294a, item 1 of the Republika Srpska Criminal Law, Official Gazette of the RS no. 49/03,
108/04, 37/06, 70/06, 73/10.

4 Article 160 of the Br¢ko District Criminal Law, Official Gazette no. 10/03, 45/04, 06/05, 21/10.



focus to constituent peoples in the definitions in CC BiH, CC FBiH and CC of Br¢ko
District are unnecessarily complicate the identification of collective identity and charac-
teristics covered by this definition. Strictly speaking, it is not clear whether and how they
cover the category of national minorities, respectively a wider category of the “others”
Justifiably the question arises, namely, whether, in the universal collectivization of all
spheres of social life in BiH individuals-citizens of BiH who do not belong to any of the
protected ethnic identities may be victims of crimes committed out of hatred?*®

The next potential problem is the extremely broad definition of this crime, from
which it can be concluded that it can include various enforcement actions, including
certain forms of offensive speech. Specifically, we should bear in mind that the ODIHR
gave the opinion that there is a need for a more precise definition of this offence so it
does not open space for criminalization of offensive speech that represents a “relatively
low threshold for criminal liability”*” At the same time, and in this way, the principles
pf legal certainty and legal predictability are jeopardized because potential criminal
consequences of certain behaviour can not be clearly determined in advance. In the
end, such a broad formulation of this criminal offence (inciting hatred and intoler-
ance...) in all criminal laws in BiH has led to the situation in which prosecutors and
courts have significantly different practice in applying this provision.*

There is also an issue when it comes to applying these provisions in practice.
Since essentially the same crime is prescribed under the Criminal Code of BiH and
Criminal Codes of the entities and Br¢ko District, a question of jurisdiction for prose-
cution arises. While it could, by the logic of things, be assumed that the intention of the
legislator was that the BiH Prosecutor’s Office prosecutes more serious forms of this
criminal offence, this is not visible from the relevant provisions, even in the domain of
sanctions. Although, by the so far limited practice of prosecuting this criminal offence,
it seems that there has been no problem in determining the jurisdiction (which is,
apparently, largely due to abstinence of the Prosecutor’s Office to significantly engage
in this context), this potential problem should be solved at the level of legislation.

In addition, the sanction policy for the crime of inciting hatred and hostility
is uneven under different criminal laws in BiH. According to the Criminal Code of
Brcko District, the legal scope of the penalties for this offence is one to five years*, the
CC BiH and CC FBiH stipulate a penalty from three months to three years®, while

% Compare OSCE/ODIHR, “Opinion on Draft Amendments to the Federation of Bosnia and
Herzegovina Criminal Code”, 30 July 2009, par. 23.

47 1bid., par. 21.

8 Personal interview with Marta Vallinas, Legal Adviser for Judicial and Legal Reform, OSCE

Mission to BiH, 1 December 2011.

4 Breko District Criminal Law, Article 160.

0" Criminal Law of the Federation of BiH, Article 163, in accordance with the changes and

amendments published in the Off. Gazette FBiH 42/10.
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the CC RS stipulates a fine or imprisonment up to two years®'. Even if Br¢ko District
has reasons to defend its specific multi-ethnicity with higher sanctions in this area,
it is difficult to understand why in Republika Srpska the sanctions for this criminal
offence should be lower that those at the level of BiH and FBiH. These various prac-
tices are even more evident when it comes to different qualified forms of this criminal
offence. Only for one form of this offence (namely, a situation which actually results in
riots and severe consequences) penal policy in BiH is almost uniform.”” In two other
cases, typical of BiH criminal legislation-that is, if the criminal offence was committed
“by employing duress and abuse, jeopardizing the safety, exposing national, ethnic or
religious symbols to derision, damaging other people’s belongings, desecrating monu-
ments or graves, or by abuse of official post or authority, CC FBiH, similar to the CC
of BiH and CC of Br¢ko District, provides penalty from one to ten years.”> However,
the CC of Republika Srpska for the first type of such qualified offence prescribes a
much smaller range of penalties-from five months to five years, while the provision
on the increased sentence for this offence, if it is done by abuse of post, has been
completely erased with last changes and amendments to the Criminal Code.**

Of course, the aforementioned problem should be considered in the context
of a broader problem of inconsistency of criminal laws in BiH, but it appears that the
specificity of this criminal offence and the symbolic importance of its equal social
condemnation throughout BiH still require priority intervention in the direction
of harmonization of penal policy. In other words, if we bear in mind that this is a
symbolic crime, then the “symbols” of their social condemnation should be uniform
throughout the country.

5.3. Hate as an aggravating circumstance in respect of all offences

Although the general rules for sentencing under all criminal laws in BiH
point out that the motives for committing an offence will be taken into account
as an important factor when imposing sanctions, the explicit reference to hatred
as a motive and a concrete impact that it may have on the sanction until recently
was not foreseen in the criminal laws in BiH. In the report that was published in
February 2011, the ECRI emphasized that criminal laws in BiH should change and

>l RS Criminal Law, Article 294a.

>2 From one to eight years in the RS CC, from one to 10 years in the CC F BiH and Bréko District

CC.

> CCF BiH, Article. 163, item 2 and 3. See also CC BiH, Article 145a, item 2 (in conjunction with
abuse of office-from one to 10 years of imprisonment); Br¢ko District CC, Article 160, item. 2 (if
offence committed “with coercion, harassment..”-from one to eight years of imprisonment), and
item 3 (in conjunction with abuse of office and authority-from one to 10 years imprisonment).

* See RS CC, Article 294a (compare with the erased Article 390).



provide that hate constitutes an aggravating circumstance for all criminal offences.”
However, this has so far been done only in the Criminal Code of Br¢ko District and
Criminal Code of Republika Srpska. Namely, with the changes and amendments to
the Criminal Codes of Br¢ko District®™ and Republika Srpska®” from 2010 hatred is
defined as a general aggravating circumstance for all offences, except for qualified
forms that already provide severe punishment.

According to the last changes to the CC of Brc¢ko District from 2010, instead
of concrete listing of reasons-racial, ethnic or religious (which is still a practice in
FBiH)-a more specific definition of motive-“out of hate”, which in Article 37 para-
graph 2 of the same law is defined as an incitement to “commit a criminal offence,
stipulated under this law, which is wholly or partly based on differences on the basis
of actual or presumed ethnic or national origin, language or alphabet, religious beliefs,
race, colour of skin, sex, sexual orientation, political or other belief social origin,
social status, age, health status or other characteristics, or for bringing in relation with
people who have some of the mentioned different characteristics™®, is used. In accor-
dance to the recent changes and amendments, the CC of Republika Srpska contains
almost identical formulation.” Certainly it is positive that, although the term hate
was used, the legal definition of this term under the CC of Br¢ko District and CC
of Republika Srpska explains that this is not about hatred as such, but the excitation
based on prejudice.®® However, at this point it is worth reiterating the caution when it
comes to the excessive extent of the protected identity characteristics: although such
comprehensiveness is generally positive because it provides protection to a number of
identity groups, besides already mentioned question of jeopardizing the principle of
legal certainty and legal predictability, another question is raised and that is if all these
characteristics have equal weight in the context of BiH, or, specific priorities in the
domain of legislation are still possible and desirable.

> ECRI Report on BiH (fourth monitoring cycle), CRI (2011)2, adopted on 07.12.2010, published
on 08.02.2011, par. 16. Available at: http://www.coe.int/t/dghl/monitoring/ecri/country-by-
country/bosnia_herzegovina/BIH-CBC-IV-2011-002-ENG.pdf (accessed on 30.11.2011).

Article 49, item 2 (in accordance with changes and amendments published in the Official
Gazette of Brc¢ko District no. 21/10).

7 Article 37 item 3 CC RS, according to the Law on changes and amendments CC RS, Official
Gazette RS no. 73/10.

8 Article 2 item 37 Bré¢ko District CC.

> Article 147 item 25 CC RS, according to the Law on changes and amendments CC RS, Official
Gazette RS no. 73/10.

When talking about defining hate crimes, ODIHR for example, differentiates approach “based on
hatred” and “based on selection’, where in the first case it is about hate crime, while the second
refers to selection where the victim is chosen because of protected characteristics. Of course,
the ODIHR expresses the preference for the second approach. See OSCE/ODIHR, “Opinion on
Draft Amendments to the Federation of Bosnia and Herzegovina Criminal Code”, 30 July 2009,
par. 12.
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Nevertheless, it seems premature to point out the shortcomings of a broad defi-
nition, especially because, according to available information, the main problem in the
initial phase of implementation of these provisions is not the intense and too broad
interpretation of this legal term, but quite contrary-their misunderstanding and igno-
rance. In addition, some of the protected characteristic will often coincide in prac-
tice (for example social background and ethnicity, or political and other beliefs and
ethnicity). Finally, one can expect that the very nature of the social context in BiH
and the relationships among various groups will dictate priorities in the treatment
of protected characteristics and adequate responses to these offences in the field of
jurisprudence.

5.4. Provisions on the increased penalty for specific hate crimes

These provisions complete the triangle of the legal regulation of hate, respec-
tively a bias motivation in the BiH context. Under all criminal laws in BiH, except CC
BiH (which, due to specific nature of criminal offences that are prescribed therein,
does not require such intervention), hate as a motive more or less constitutes an aggra-
vating circumstance for specific criminal offences too. In such cases the statutory
maximum of a penalty has significantly increased-by rule, almost double. These relate
to serious crimes against life and limb (murder®, grievous bodily injuries®?), sexual
freedoms and morality (rape®) and serious forms of criminal offences against prop-
erty (aggravated theft, theft in the nature of robbery, robbery, damaging other persons
property)®, as well as serious forms of criminal offences against public safety and
property.®> As already mentioned, only CC of F BiH still awaits changes and amend-
ments that would expand this legal institute to a larger number of serious criminal
offences.

1 Bré&ko District CC, Article 163 item 2, point 3; CC RS, Art. 149 it. 1 pt. 2; CC FBiH, Art. 166 it.
2pt.c

62 Breko District CC, Article 169 it. 4; CC FBiH, Article 172 it. 4; CC RS, Article 156 it. 3.
6 Breko District CC, Article 200 it. 4; CC FBiH, Article 203 it. 4; CC RS, Article 193 it. 5.

% Brcko District, Article 281, it. 5, Art. 282 it. 2, Art. 283 it. 2, Art. 287 it. 3; CC FBiH, Art. 293
it. 3 (only damaging other persons property); CC RS, Art 232 it. 7, Art. 233 it. 2, Art. 234 it. 2,
Art. 249 it. 3.

% Breko District CC, Art. 322 it. 1; CC RS, Art. 402 it. 5.



6. PROBLEMS IN IMPLEMENTING THE LEGAL PROVISIONS
AND OTHER FACTORS IN FIGHTING HATE CRIMES IN BIH

6.1. Laws and practice

Relevant international institutions, as the UN Human Rights Council®, and the
Committee on the Elimination of Racial Discrimination®, have stated that BiH should
ensure effective implementation of the provisions on hate crimes. However, although
the key criminal provisions in this field in BiH are of a newer date, already some of the
problems in its effective implementation can be identified.

Before all, there seems to be a significant discrepancy between the number
of registered bias motivated incidents and those that have had a judicial epilogue.
According to the OSCE data, in BiH in 2009 151 bias motivated incidents, which
mostly related to areas where there are a large number of returnees, were reported.®®
As an illustration, based on the only available data for that same period throughout the
country, only 15 criminal cases of incitement to hatred were recorded.” Even repre-
sentatives of international organizations following the situation on the ground also
confirm that, at least so far, there is no indication that the new criminal law provisions
in this area have brought significant increase in terms of the number of indictments
for hate crimes.”

However, it should be noted that the implementation of the legal provisions on
hate crimes is very complex task in all countries. According to one commentator, with
these criminal offences

“the motives of perpetrators are often unclear, the role of “hate” is frequently ambiguous,

incidents can be a result of a provocation and mutual conflict while a consensus within

the community may be absent. As a consequence, what is defined as “bias motivation” is
arbitrary and leads to statistical details that cannot be interpreted or may be misleading.”

%  “Report of the Working Group on the Universal Periodic Review: Bosnia and Herzegovina’,

17 March 2010., A/HRC/14/16, pg. 16, available at http://lib.ohchr.org/HRBodies/UPR/
Documents/Session7/BA/A_HRC_14_16_Bosnia_and_Herzegovina.pdf
(accessed on 22.11.2011).

“Concluding observations of the Committee on the Elimination of Racial Discrimination:
Bosnia and Herzegovina, CERD/C/BIH/CO/7-8, par. 10, 23 September 2010, available at
http://www2.ohchr.org/english/bodies/cerd/cerds77.htm (accessed on 22.11.2011).

% OSCE/ODIHR 2010, op.cit., footnote 6, pg. 44.

% The same number of such criminal offences was registered during 2010. OSCE/ODIHR 2011,
op.cit., footnote 33, p. 25.
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Mission to BiH, 1 December 2011.
1 See King 2009, op.cit, footnote 1, p. 535.
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6.1.1. Problem recognition

The first problem with efficient prosecution of hate crimes is related to their
adequate recognition. It is very important to mention that members of the law
enforcement agencies are the first ones to learn about the incident and make contact
with the victim. Therefore, it is essential that they are capable of distinguishing hate
crime from the “ordinary” crime. In other words, they need to determine not only
what happened, but also to investigate why this incident occurred.”” The ECRI for
example notes that insufficient progress in the investigation stage of hate crimes in
BiH can be attributed, among other things, to lack of understanding hate elements
and indicators.”” However, the problem to adequately understand the category of this
criminal offence by the police and investigative authorities is not only characteristic
for BiH or countries where this legislation is of a newer date. Studies that have been
carried out in the United States show, for example, that police officers who are clas-
sifying criminal offences mainly fail to understand the meaning and specificity of hate
crimes, believing that only a few of these incidents, respectively the most extreme and
most explicit forms of violence perpetrated by e.g. racist organizations or KKK, can be
classified as hate crimes. Others, on the other hand, ignored the issue of motivation,
leaving prosecutors to deal with the perpetrator’s motivation.”

There is also a valid question raised as to which indicators specific criminal
offences may be defined as hate crime. Do you give priority to subjective or objective
criteria and what are the objective criteria in these situations? In the United States, for
example, the police officials give an assessment, where in the official incident note, in
cases where necessary elements exist (those that are listed in the incident registration
form), they determine that it is a hate crime. Although even such assessment has subjec-
tive elements, in the United Kingdom the subjectivity is even more pronounced, since
a racist incident is any issue that is characterized as such by the victim or anyone else
(e.g. witnesses). This difference in the approach and concept of defining the hate crime,
of course, leads to understandable statistical differences: while in the United Kingdom,
with the approximate population of 60 million, every year around 50 000 racist inci-
dents are recorded, in the United Stated with the population of approximately 300
million, in the same period only some 5500 racist and 7500 hate crimes are recorded.”

It is important to note that many countries are faced with the problem of recog-
nition, therefore within their respective police services; they conduct trainings and
education programmes, which (as for example in Kosovo) are sometimes performed

72 King 2009, op.cit, footnote 1, p. 535
7> ECRI Report on BiH, op.cit., par. 20.
7 Bell 2002, op.cit., footnote 32, p. 50.

7> Liz Dixon and Larry Ray, “Current Issues and Developments in Race Hate Crime”, Probation

Journal vol. 54 (2007), p. 111-112.



by the members of the vulnerable groups. Besides that, countries organize specialized
bodies or working groups for specific forms of hate crimes and establish cooperation
with organizations and associations of specially vulnerable groups-for example LGTB
communities etc.”®

According to the available information, such activities in BiH were not system-
atically undertaken although training programmes for the members of the Ministry of
Interior were organized.”” However, these programmes lacked continuity. Currently,
first steps are being undertaken towards institutionalizing trainings in this field, in
the form of separate modules on hate crimes within the entity police academies. It is
expected that these modules will be integrated in the police academies’ curricula in
the course of 2012.7

6.1.2. The problem of pragmatism

One of the potential problems in the effective prosecution of perpetrators
of such crimes is the complexity of investigations, particularly in situation where
the offence was committed without witnesses. In such cases, the imperative of
efficiency and pragmatism of prosecutors lead prosecutors to prefer to prosecute
the offence under “ordinary” crime, ignoring the complex examination of motive,
which often involves such actions that go beyond the specific incident and include
previous behaviour patterns, habits and beliefs of perpetrator. On the other hand,
studies carried out in the United States and some European countries suggest that,
in practice, social recognition of the importance of such crimes, activism of the non-
governmental sector and concrete communities, and education of police officials and
prosecutors are factors that have positive impact on the effective implementation of
the legal provisions on hate crime offences.”” Apparently, in BiH, all these elements
are yet to be materialized.

6.2. Problem of the lack of statistics

Another important aspect in the combat against hate crimes, especially in the
area of prevention, is keeping statistics. Namely,

“.. adequate statistics are needed to show what is happening, where, and to whom. This

will enable states to assess the magnitude of the problem of hate crime; identify trends,

76 See OSCE/ODIHR 2006, op.cit., footnote 2.

77 E.g. during 2009 In BiH the ODIHR implemented a Hate Crimes Education Programmes for

members of the Ministries of internal affairs and security agencies. See OSCE/ODIHR 2010,
op.cit., footnote 6, pg. 31.

78 Personal interview with Marta Valinas, Legal Advisor for Judicial and Legal Reform, OSCE

Mission to BiH, 1 December 2011.

7 See King 2009, op.cit., footnote 1.
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emerging issues, and groups involved in hate crimes; and determine which groups are
most vulnerable. At a practical level, statistics on the scale and distribution of hate crimes
allows for effective resource allocation to the areas of greatest need, support for groups and
communities managing the occurrence and effects of hate crime, and the development of
appropriate policy responses in the sphere of criminal justice.*

In this sense, data collection is not only one of the fundamental factors, but also
the essential prerequisite for successful coping with the issue.

In the context of BiH, the ECRI emphasized the need for data collection and
keeping statistics, in all stages of criminal proceedings-from the filing of a complaint
to the final outcome.®' According to the ECRI, in BiH, the data in this field is not
systematically collected, which prevents adequate coping with the problem of ethnic
and racially motivated violence.*? As the representatives of international organiza-
tions engaged in this field also confirm, the lack of collection of data on hate crimes is
currently a significant problem in BiH, having in mind that the only available statis-
tical information in this regard are those related to the separate criminal offence of
inciting hatred and intolerance.”

Thereby;, as stated in the relevant documents, it is important that this informa-
tion is collected separately from general information on discrimination cases because
they are two different phenomena.** But in situation in which such statistics is not
even collected in the context of discrimination, despite clear legal obligation of the
Ministry for Human Rights and Refugees of BiH and the Ombudsman Institution of
BiH in this regard®, the lack of statistics in the field of hate crimes is not particularly
surprising.

In general, data in this area is collected by different institutions. According to
data from 2010, in most OSCE participating states, for example, data collection is
gathered by law enforcement agencies (in 29 states), prosecutor’s office (in 26 states)
and Interior Ministry (in 24 states), while, in a smaller number of states, data is
gathered by the Ministry of Justice, statistics offices, intelligence agencies, and other

8 OSCE/ODIHR, “Combating Hate Crimes in the OSCE Region: An Overview of Statistics,
Legislation, and National Initiatives’, 2005, p. 14, available at http://www.osce.org/odihr/16405
(assessed on 22.11.2011).

81 ECRI Report on BiH, op.cit., par. 22.

82 Tbid., par. 55.

8 Personal interview with Marta Valinas, Legal Advisor for Judicial and Legal Reform, OSCE

Mission to BiH, 1 December 2011. Compare OSCE/ODIHR 2011, op.cit., footnote 33, p. 25.

8 Compare OSCE/ODIHR 2005, op.cit., footnote 80, p. 15.

8 See Sasa Madacki, “Monitoring Human Rights in Justice Sector”, in Adisa Zahiragi¢ et al,,

Human Rights and Judiciary in Bosnia and Herzegovina: A report on implementation of the
recommendations for justice sector from the Universal Periodic Review of the United Nations
Human Rights Council 2010-2011, (Sarajevo: ADI/Justice network in BiH, 2011), p. 19-20.



institutions.®® In BiH, on the other hand, it is not quite clear which institution should
collect and publish such statistics, especially bearing in mind, that in order to obtain
relevant data and appropriate assessments, different mechanisms and methods should
be used: from official statistics carried out by competent authorities at different levels
through data from non-governmental organizations to additional mechanisms such
as victimization surveys.?” Moreover, there appears to be a considerable confusion in
this field. The ODIHR Report for 2010 points this out by stating that in BiH, all afore-
mentioned institutions are involved in data collection and reporting in this domain.*
However, it remains unclear which institution should be principally responsible for
collection and coordination of statistical information and formulation and publishing
of the summary reports. If we keep in mind that that ODIHR primarily recognized the
BiH Ministry of Security as a partner, where the state communication office for these
issues® is located, then this institution might be the one responsible. Also, the BiH
Ombudsman could encompass this area, bearing in mind the responsibilities of this
institution in the context of related activities in the field of combating discrimination
and already developed mechanisms of cooperation with the non-governmental sector.
However, as in many European countries, this institution even under our conditions
has no explicit mandate, procedures or internal organization that would respond to the
demands of combating hate crimes.” So, in a situation where everyone is supposedly
dealing with statistics in this field, it seems that no one is actually seriously engaged.

6.3. The problem of inadequate prevention and promotion

Finally, we should emphasize the importance that of campaigns against hatred,
education in the field of equality and understanding diversity, and fighting against
racially motivated hooliganism in various areas (from education to sport) etc. have in
the prevention of such crimes, and they constitute important elements of the arsenal
of possible responses to the challenges of identity based violence.”’ However, apart
from farce campaigns mainly limited to the sports fields, which do not meet appro-
priate responses even at the sports stands in BiH, recently we have not witnessed any
significant effort in this area. The intensive activities of the international organizations,

8  OSCE/ODIHR 2011, op.cit, footnote 33, p. 17-18

87 Compare King 2009, op.cit, footnote 1, pg. 538. Also see Warren Silver et al., “Hate Crime in

Canada’, Canadian Centre for Justice Statistics, Catalogue no. 85-002, Vol. 24, no. 4. Also see
ODIHR 2005, op.cit., footnote 80, p. 25.

8 OSCE/ODIHR 2011, pg. 17-18 and footnote 29-35

8 See e.g. OSCE/ODIHR 2011, op.cit, footnote 33, p. 140.
% Compare OSCE/ODIHR 2006, op.cit., footnote 2.

1 Compare OSCE/ODIHR 2006, op.cit., footnote 2.
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especially the OSCE, in this area are of a recent date®?, and more active involvement
of all the stakeholders on strengthening this essential element in the fight against hate
crimes is still necessary.

7. CONCLUSIONS AND RECOMMENDATIONS

With the exception of the Criminal Law of Federation of BiH, the legal frame-
work in the field of hate crimes is more or less completed-true, with some insignificant
flaws that need to be rectified in the future. In this sense, we can say that the legal
framework in BiH in this area largely meets the highest global and regional standards
in the field of regulation. However, as it is usually the case in BiH, the initial signs of
implementing the legal framework are not encouraging.

Having in mind the fact that the interventions of legislators in BiH in this area
are mostly recent; the fundamental prerequisites for a successful fight against hate
crimes are not yet completed. Despite relatively large numbers of hate motivated inci-
dents, hate crimes are relatively rarely prosecuted. The statistics in this area are not
recorded, making it impossible to define specific and realistic needs-based policies
in this area. The systematic training of staft in police and judicial institutions in this
area is also still not existent, while preventive, and promotional activities in the field of
education and raising public awareness about this complex issue are weak and without
continuity.

In light of these conclusions, it is necessary to take the following steps:

- Coordinate and clearly delineate, legal solutions in the Criminal Law of BiH
on the one hand, and criminal laws of the entities and Br¢ko District, on
the other hand, when it comes to a criminal offence of inciting hatred and
hostility in order to avoid potential jurisdiction conflicts. One possible solu-
tion is, for example, that this crime is only regulated by the Criminal Law of
BiH.

- Introduce to Criminal Law of the FBiH a provision on hate as an aggravating
circumstance for all criminal offences and expand the pool of qualified forms
of criminal offences for which hate constitutes qualifying circumstance.

- To all criminal laws in the country introduce liability of legal persons for
criminal offences of hate crime, and appropriate sanctions prescribed by
newer European standards in this field (such as judicial supervision and
exclusion from entitlements to public benefits).

%2 E.g. during 2011 OSCE organized two trainings/workshops in the domain of prevention and

treatment of hate crimes for the NGOs. Personal interview with Marta Valinas, Legal Advisor
for Judicial and Legal Reform, OSCE Mission to BiH, 1 December 2011.



Undertake necessary steps towards completion of the BiH obligations
required by the Additional Protocol to the Council of Europe Convention
on Cybercrime, respective legal regulation of racist and xenophobic activi-
ties committed through internet.

Due to symbolic significance of these criminal offences, harmonize the
penal policy under all criminal laws in BiH.

Ensure continuous trainings and education of law enforcement officers and
judicial authorities on hate crimes.

Develop appropriate criteria for recording hate crimes by law enforcement
officers and prepare appropriate data-collection forms.

Identify the institutions that should be responsible for managing and
publishing statistics in the field of hate crimes at the state level, which will
develop methodology and mechanisms to collect relevant information and
start working in this area.

Intensify and institutionalize the activities of the school education of chil-
dren, young people, and the wider public in the context of hate crime
prevention (such as educational programmes dealing with bias motivation,
diversity education, etc.).
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THE RIGHT TO PRIVACY AND PERSONAL DATA
PROTECTION IN BOSNIA AND HERZEGOVINA

1. DOES BOSNIA AND HERZEGOVINA HAVE REASONS
TO CELEBRATE 28™ JANUARY - THE DAY OF PERSONAL
DATA PROTECTION?

How often in life we give out our personal data, such as name and surname,
address, unique personal identification number or copies of personal documents
which contain such data in order to obtain some rights or fulfil a commitment? Often
we give them automatically, without considering whether the requesting person is
entitled to them, without asking for what purpose, in what way and for how long will
our personal data be used. Even when we realize that our data are being gathered and
used excessively, many do not know what they could do about it in order to protect
themselves.

Personal data are being exchanged in all segments of professional and private
life during education, employment, medical treatment, opening of bank accounts,
payments, communicating over social networks etc. Data are being exchanged in the
real and virtual world, and the latter in particular, due to the blooming of new infor-
mation and communication technologies, which has brought improvement of speed,
simplicity and mass usage of electronic exchange of data to the unimaginable frontiers.

The development of society of information technology has of course contrib-
uted to the positive changes in various spheres of daily life, especially in terms of
accessing information, expression and exchange of opinions, and organization of
labour. However, it has brought along certain risks such as new forms of crime, viola-
tion of copyrights and intellectual ownership rights, invasion of privacy and abuse of
personal data. Obviously, new technologies enable a mass and selective processing
of information, availability of information, often without any time and other limi-
tations, profiling of our habits and interests, following our current location and fast



transmission of data from countries where privacy has better protection, into coun-
tries where it is not the case.

While Europe, due to challenges forced by evolution of economic and social
relations followed by fast technological changes, discusses the need of modernization
of regulations on personal data protection and right to privacy, as well as the need to
ensure a standardized protection all over the world, Bosnia and Herzegovina trans-
poses existing international standards into national legislation and practice.

Bosnia and Herzegovina made a commitment to adjust its laws relating to
the personal data protection to EU legislation and other international legislation on
privacy, when the Agreement on Stabilisation and Association would come into force.
Another commitment included establishing of an independent supervisory body with
a sufficient financial and human resources in order to efficiently follow and guarantee
implementation of national legislation on personal data protection.'

According to the report of the European Commission on progress of Bosnia
and Herzegovina in 2011, a certain progress has surely been made, even though “prep-
aration for personal data protection in general is at its early stage”? Latest adjustment
of the basic regulation on personal data protection has been made in 2011, when the
Parliamentary Assembly of Bosnia and Herzegovina adopted Amendments to the Law
on Personal Data Protection.’ This law eliminated both terminological and substan-
tive discrepancies in comparison to a Directive 95/46EC of the European Parliament
and the Council on protection of personal data processing and free personal data
circulation.* The state had also ratified a European Council Convention on protec-
tion of persons in terms of automatic personal data processing,” as well as Additional
Protocol relating to supervisory bodies and cross-border data circulation,® while the
Personal Data Protection Agency had been set up in 2008.

However, it is necessary to continue working on the very implementation of
adopted regulations, and on strengthening human and financial capacities of the

! Article 79 of the Stabilisation and Association Agreement, http://www.dei.gov.ba/bih_i_eu/
ssp/doc/Default.aspx?id=743&template_id=14&pagelndex=1 (accessed on 15.12 2011).

European Commission, Bosnia and Herzegovina 2011 Progress Report, (Brussels, SEC(2011)
1206, 2011), p. 56.

*  Amendments to the Law on Personal Data Protection, “Official Gazette of BiH” No.: 76/11 and
89/11.

Directive 95/46/EZ of European Parliament and Council dated on 24/10.1995 on protection of
persons in personal data processing and free circulation of such data, http://www.azlp.gov.ba/
index.php?type=1&a=pages&id=2 (accessed on 16.12.2011).

2

Decision on ratification of Convention on protection of persons in relation to automatic
personal data processing, “Official Gazette of BiH - international contracts” No.: 7/04.

Decision on ratification of Additional Protocol to the Convention on protection of persons
with regard to automatic personal data processing, regarding supervisory authorities and
cross-border data flow, “Official Gazette of BiH - international contracts” No.: 7/04.
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Agency and its independence, because efficient protection of personal data is essen-
tial for Bosnia and Herzegovina in joining the EU and making agreements with the
EUROPOL and EUROJUST.

An awareness of how important are rights to privacy and protection of personal
data as well as mechanisms of protection must be developed further in Bosnia and
Herzegovina. Individuals must be aware that protection of privacy is their human
right guaranteed under Conventions and domestic constitutional and legal regula-
tions, and that they have mechanisms of protection at their disposal in cases when
they suspect their personal data are being processed illegally. On the other hand, those
who collect and process personal data must be aware of basic principles of personal
data processing and their commitments in the procedure; in case they fail to respect
these commitments they are eligible to offence proceedings being initiated against
them and could be fined.

It is important that society becomes aware that the right to privacy does not
hold an absolute primacy over other rights, such as freedom of opinion and freedom
to receive and transfer information and ideas, as the European Convention on protec-
tion of human rights prescribed that a public authority must not interfere with the
execution of rights to respect private and family life, except when such interfer-
ence is prescribed by the law and if it is a necessary measure in a democratic society
with regards to national security, for example, public security, economic welfare of a
country, etc.

However, this does not mean that either other rights or public interest have
absolute priority over right to privacy or personal data protection. For that particular
reason, it is highly important to balance specific interests in each individual case, and
opinions and stands of the Personal Data Protection Agency and of court instances on
such matters as when public interests may justify interference into a private life have
important role in implementation and evolution of regulations in this field.

Last but not least, Bosnia and Herzegovina made strong committments to
harmonize the sector laws and implement regulations in terms of privacy protection
and personal data processing rights with the demands of the European Union. Regula-
tions adjustments on entity and state levels will also be necessary.



2. LEGAL FRAMEWORK FOR PERSONAL DATA PROTECTION
IN BOSNIA AND HERZEGOVINA

Personal data processing in our country has been regulated first and foremost
with the Law on Personal Data Protection.” The purpose of the Law is to ensure the
right to privacy and protection of personal data during collecting, processing and
using, for all persons on the territory of Bosnia and Herzegovina, regardless of their
citizenship and residence.

The Law applies to all personal data processed by all public bodies, natural and
legal persons, except to those collected and processed by the Intelligence and Security
Agency of Bosnia and Herzegovina.® The Law does not apply to personal data being
processed by natural persons for their personal activities or household activities.

But what does exactly a personal data mean? Personal data are any piece of
information that refers to identified natural person or any person whose identity can
be established. It shall not be considered that a person can be identified if unreasonable
amount of time, resources, and human labour are required to establish their identity.

For instance, personal data are: first name and last name, place of residence,
date of birth unique personal number, salary information, bank accounts, numbers of
documents such as identity card, passport etc. Besides the above stated categories, the
Law recognized the so-called special categories of personal data prescribing a higher
level of protection for them. They include personal data in terms of race, national
or ethnic background, political views or political affiliations, union memberships,
religious, philosophical or other beliefs, health condition, genetic code, sexual life,
criminal conviction and biometrical data.

Processing of personal data, meaning any activity on the data, such as collecting,
using, altering, disclosing, or destroying data, must be done in accordance with certain
principles. Firstly, the processing must be done in a just and legitimate way. For example,
laws on criminal procedure in Bosnia and Herzegovina present a legal basis for personal
data processing for the purpose of criminal processing of a person. However, the same
laws, according to the decisions’ and views'® of Personal Data Protection Agency do
not represent a basis for indictments or verdicts on web sites of judicial institutions,

7 Law on Personal Data Protection, “Official Gazette BiH” No.: 49/06, 76/11 and 89/11.

8 Law on Intelligence-Security Agency of Bosnia and Herzegovina, “Official Gazette BiH” No.:

12/04, 20/04, 56/06, 32/07 and 12/09.

Personal Data Protection Agency BiH, Decision on publishing of personal data from indictments
on official web site of Prosecutor’s Office of Brcko District BiH, No: 03-1-37-7-440-3/10 dated
12.11.2010, available at www.azlp.gov.ba/index.php?type=1&a=pages&id=7 (accessed on
17.12.2012).

Personal Data Protection Agency, Opinion on personal data processing at official web sites of
Prosecutor’s Offices and Courts in BiH, No.: 03-1-37-2-127-1/11 dated 25.02. 2011

169

HUMAN RIGHTS: SPECIAL TOPICS



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

170

and this sort of publication would be against the principles of justice and legitimacy. In
addition, this principle shall not be met if the person processing personal data alleges
projects, strategies or similar documents as legal basis for processing.

Other than processing on legal grounds, the data processing may be done with
consent of the data subject, the person this data refers to. After the Law on Personal
Data Protection was adjusted to the previously mentioned Directive 95/46EC, which
prescribed that the consent must be unequivocal, a written consent is asked only in
cases of personal data special categories, while the consent for processing of other
categories of personal data may be given in a different way as well. The consent may
be withdrawn at any time unless the data subject and controller have explicitly agreed
that the consent withdrawal was not possible. The consent, among other things, is not
needed if the data processing is necessary to enable the data subject upon personal
request start negotiating contracts or fulfil previously taken commitments, accom-
plish duties in public interests or for statistics needs.

When personal data are being processed, the purpose must be considered. For
example, if the purpose of personal data processing is to identify a buyer, taking a
copy of buyers’ identification card is a violation of the principle, because the identifica-
tion can be done by simple viewing of identification card. Collecting of copies of this
personal document, in terms of privacy protection, greatly surpasses limits of neces-
sary identification and creates unjustified risks of personal data abuse.

The one who processes personal data (the so-called controller'') must always
determine a purpose for data processing, and follow the extent, scope, and time frame
required for its accomplishment. After this time frame expired, the data collected
can be used only for statistical archiving and scientific purposes, considering that the
personal data must be made anonymous, i.e. formed in such way that personal identi-
fication is not possible. As a rule, personal data collected for various purposes cannot
be grouped or combined.

Accuracy and safety of data and the format of their safe-keeping is also impor-
tant. The Law prescribes that the controller is obligated to process only authentic and
accurate personal data, and update, erase or correct them as necessary. The format in
which personal data are kept must enable identification of data subject, but not longer
than necessary for the very purpose the data have been collected and processed for.

The one who is processing data must draft a plan of personal data security, and
undertake technical and organizational measures to prevent, for example, unauthorized
access to personal data, their alteration, destruction or unauthorized transfer, illegal
processing or even abuse. These measures could include educating and training staff

"' A controller is any public body, natural or legal person, agency or other body that either

independently or with others runs, processes and determines the purpose and method of
personal data processing according to the laws and regulations.



working on personal data processing, physical and technical measures of protecting
the working premises and equipment, secrecy and security of passwords for access to
information system, etc.'?

Every person has the right to be informed in advance that their personal
data will be collected. Included in such information should be the purpose of such
processing, information on the controller, a third party having access to the data,
whether providing the data is mandatory or voluntary, etc. If personal data are not
given by the data subject, the data subject has the right to be informed on who is the
third party that delivered the data to the controller. In fact, every person also has the
right to request access to their personal data which are being processed and ask for
correction of incorrect data.

These rights may be excluded or limited in accordance with the law. For
example, information on processing personal data or access to them can be denied if
legitimate interests of Bosnia and Herzegovina could be damaged, in categories such
as national and public security, defence, investigation, detection of crime and prosecu-
tion of perpetrators, but only to the extent prescribed by the law.

Filing complaints is another right of the data subject. Namely, every person may
file a complaint to the Personal Data Protection Agency if they consider that their data
are being illegally processed or that there is a danger this could occur, and accordingly
demand the person processing data to stop the activity, to correct the situation caused
by processing, to correct or supplement personal data for the purpose of authenticity
and accuracy, rather to block or destroy the same. Furthermore, everyone is entitled
to request from the controller in the court proceedings a compensation of material
and non-material damages, if such damages occurred due to the violation of privacy.

Besides the abovementioned obligations towards persons whose data are being
processed, the one who processes personal data has certain obligations to the Personal
Data Protection Agency as well. Specifically, for any collection of personal data, or in
layman terms, database, a controller forms and runs records that contain basic infor-
mation on this collection, such as the name of collection, the type of data processed,
source of data, type of transferred data, receivers of data and legal grounds for data
transfer, whether the transfer is done to foreign country with all the details of such
transfer, etc. Such data from the records of each controller are delivered to the Agency,
which compiles them into the Central Registry."

The amendments to the Law brought new regulations on data transfer to foreign
countries, processing personal data through video surveillance, and use of personal
data that were made and collected at the time of former Socialist Federative Republic of

12 Regulations on the manner of keeping and special measures of technical protection of personal

data, “Official Gazette of Bosnia and Herzegovina” No.: 67/09.

3 Central Registry, http://www.azlp.gov.ba/gr/ (accessed on 20.12.2011)
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Yugoslavia. The Law also brought changes which shall improve the status of the Agency
into a completely independent supervisory body. It changed the procedure of appoint-
ment of Director, which was done earlier by the Council of Ministers and presently
by the Parliamentary Assembly of Bosnia and Herzegovina, which is in accordance to
regulations of the surrounding countries. The Parliamentary Assembly of Bosnia and
Herzegovina is authorized to appoint candidates to the newly introduced positions of
Deputy Director, suspension and discharge of Director and Deputy Director in accor-
dance with the conditions specifically prescribed.

3. INDEPENDENCE OF THE PERSONAL DATA
PROTECTION AGENCY

The mentioned legal amendments concerning the status of the Personal Data
Protection Agency are not sufficient to ensure its independence, thus it is necessary to
provide adequate working conditions for this Agency.

First of all, the Agency must have financial independence. It must be finan-
cially capable to perform its broad legal competencies, for example the Agency super-
vises through inspection of the fulfilment of obligations prescribed under the Law on
personal data protection, receives complaints of citizens in breaches of the law, brings
regulations, directives or other legal acts, provides advice and opinions regarding
personal data protection, supervises transfers of personal data outside of Bosnia and
Herzegovina, defines penalties within violation procedures, etc.

Human resources must be educated further, for only with a trained staff
the Agency can meet its legal commitments and act preventively and supervisory
protecting the rights to privacy of citizens of Bosnia and Herzegovina in fighting
against illegal personal data processing. According to the current information, the
Agency employs 23 persons, which is a half of the planned number of staff. This situ-
ation is a progress compared to earlier years, but it is not ideal.

The Agency must be free from any external influence and political pressure
in decision-making, because only in such way it will be able to act completely inde-
pendently in accomplishing its tasks. It is also necessary to have the Agency actively
involved in the process of regulation making concerning processing and protection
of personal data, and be given an opportunity to provide opinions. This will ensure
that the adopted decisions are in harmony with standards on personal data protection
which our country took upon. In that respect, the European Commission empha-
sized that the rules of the Council of Ministers referring to the Agency’s participation
in relevant law-making process must also be improved, as the existing rules are not
satisfactory.*

4" European Commission, op.cit., footnote 2, p. 56.



The principle of independence of responsible authority for personal data protec-
tion presents a challenge that other European countries are facing as well. For example,
the European Commission has formally asked Germany in 2011 to execute a deci-
sion of European Court of Justice, which established that Germany failed to properly
ensure the principle of “total independence” of responsible authority for personal data
protection.'® The decision stated that the personal data processing supervisory bodies,
which are out of public sector'é, are under supervision of the state, which is not in
accordance with the European Parliament and the Council Directive on protection of
individuals in personal data processing and free personal data circulation (95/46/EC).
The Court confirmed that the agencies which supervise personal data processing must
have complete independence, allowing them to perform their duties without external
influence. This independence ensures freedom not only from supervisory bodies, but
from any kind of external influence, either direct or indirect, which could jeopardize
Agency’s performance in establishing a just relation between rights to privacy and free
personal data circulation."”

4. PERSONAL DATA PROTECTION AT WORK
AND DURING RECRUITMENT PROCEDURE

The Personal Data Protection Agency has produced several opinions and deci-
sions in the past period, which refer to personal data processing done by an employer.
One can conclude from these documents that certain personal data are requested in
Bosnia and Herzegovina in the vacancy announcements, although there are no legal
grounds for collecting some of them.

One such data is a record of convictions, rather non-convictions, and the
so-called criminal clearance certificate. Namely, providing of this data was regulated
by the provisions of the Criminal Procedure Code of Bosnia and Herzegovina, Federa-
tion of BiH, Brc¢ko District and also by regulations of Criminal Code of Republika
Srpska, which prescribed that no one has the right to ask an individual to submit
evidence on their criminal conviction, rather non-conviction. A person may, in accor-
dance with the aforementioned laws, get data from the registry if it is necessary for
exercising their rights (abroad), and these data may, with an elaborated request, be

15 European Court of Justice, case C-518/07 [2010] ECR 1-0000, 09.03.2010

In Germany, the 16 states have special authorities, which supervise personal data processing in
the public sector, and authorities which do this in the non-public sector.

European Commission Press Release, http://europa.eu/rapid/pressReleasesAction.do?refe
rence=IP/11/407&format=HTML&aged=0&language=EN&guiLanguage=en (accessed on
22.12.2011).

173

HUMAN RIGHTS: SPECIAL TOPICS



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

174

given to the state bodies if certain security measures or legal consequences of a convic-
tion are ongoing.'®

Because of the abovementioned, the Personal Data Protection Agency has stated
in their findings that “an institution or organization during hiring process, has no right
to ask a candidate for a criminal clearance certificate, rather it is obligated for the candi-
dates who meet the requirements in the vacancy, to request data from criminal registry
from the competent body, and only in cases when prescribed by the law.” **

The criminal clearance certificate must be distinguished from a vigilance clear-
ance certificate. Namely, employers may ask a candidate, in the vacancy announce-
ment, to provide a clearance from a competent court that no criminal procedure is
instigated against them. However, collecting this data too should be limited to candi-
dates who are shortlisted, as it is being done presently by the Civil Service Agency of
Bosnia and Herzegovina.

A similar situation is with collecting of medical clearance certificates, because
data on medical status of a person represents a special category of personal data, and
as such, is especially protected by the Law on personal data protection and by inter-
national standards. These administrative documents, even if not medical records per
se, inform about employee’s work abilities and include personal data related to their
health condition. That is why collecting of such records from all job applicants in the
first phase of hiring procedure would be utterly unjustified, and would represent illegal
interference in their private life, as not all the applicants shall be selected for the posi-
tion.” Due to the abovementioned, a proper practice would be to ask medical records
only from the applicant who was selected for the position. Considering the practice of
RS Civil Service Agency to ask for medical certificate from all the applicants for civil
service positions, it is obvious that the Personal Data Protection Agency will have to
remain active in this matter.

While the abovementioned examples refer to potential employee’s personal data
processing, the following example represents a collection of personal data of persons
already employed within institutions of Bosnia and Herzegovina. Namely, Civil Service

18 Article 212 of the Law on Criminal Procedure of B&H, “Official Gazette of B&H” No.: 3/03,
32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 29/07, 32/07, 53/07, 76/07 and 58/08, Article
227 of the Criminal Procedure Code of the Federation of B&H, “Official Gazette FB&H” No.:
35/03,37/03,56/03,78/04, 28/05, 55/06,27/07 and 53/07, Article 212 of the Criminal Procedure
Code of Br¢ko District B&H, “Official Gazette BD B&H” No.: 10/03, 48/04, 6/05, 12/07, 14/07,
19/07, 21/07 and 2/08 and Article 103 of the Criminal Procedure Code of Republika Srpska,
“Official Gazette RS” No.: 49/03, 108/04, 37/06 and 70/06.

19 Personal Data Protection Agency of B&H, Findings, No.: 03-1-37-2-79-2/10 dated 03.03.2010,
www.azlp.gov.ba (accessed on 23.12.2011).

2 Personal Data Protection Agency BiH, Press release, 10.11.2011, www.azlp.gov.ba (accessed on

23.12.2011).



Agency of Bosnia and Herzegovina had developed, within implementation of Action
Plan for human resources management, a Human Resources Management Information
System in institutions of Bosnia and Herzegovina (the so-called BH-HRMIS system).

The system was to process personal data such as name and surname, photo-
graphs, unique personal identification number, nationality, religion, military title and
specialty. Other data to process were data on temporary and permanent residence,
telephone number, email address, education, bank accounts, trade union member-
ships, sick leave, diagnosis, family ties, etc.

However, the Personal Data Protection Agency banned this system data
processing in December 2010, with an explanation that there were no legal grounds
for personal data processing in this manner, and instructed a deletion of collected
data.*! The Decision stated that this acting of Civil Service Agency was against prin-
ciples of legality and justice, because “the Civil Service Agency is authorized to process
personal data of civil servants during the employment procedure upon request of
institutions and during organizing and conducting of training and developing of
civil service. However, this Agency is not authorized to process personal data of civil
servants and employees in all institutions of BiH through the BH-HRMIS system,
because BH-HRMIS contains larger amount of personal data than the amount the
Civil Service Agency is authorized to process. Pursuant to the paragraph 2, Article
62 of the Law on Civil Service in BiH institutions, the Civil Service Agency is autho-
rized only to assist BiH institutions in developing of Human Resources Management
Information System, but not to develop and run the system by itself.” Acting upon this
Decision, all activities of data entering into the system were stopped, and BiH Civil
Service Agency shall erase data collected up to date.”

Draft amendments to the Law on Civil Service in BiH institutions have entered
the legislative procedure in the Parliament Assembly of BiH on 08.09.2011, and one
of the amendments relates to the Article 62. The Draft writes that the Civil Service
Agency within its competencies “establishes and runs the Human Resources Manage-
ment Information System in BiH institutions” thus creates conditions to have the
data processing through this system done in accordance with the law. The Draft does
not write explicitly on sensitive personal data processing, such as medical diagnosis,
trade union membership, and religion, which leaves hope that the alleged system will
indeed consider the purpose of employee’s personal data processing, and bring it to a
reasonable level. Yet, it is still extremely important to have an adequate protection set
up for the system because of the volume of personal data it will contain.

21 Personal Data Protection Agency BiH, Decision No. 03-37-11-403-5/10, 30.12. 2010

22 Civil Service Agency, Information on temporary discontinuation of HRMIS usage, http://www.

ads.gov.ba/v2/index.php?option=com_content&view=article&id=1475&catid=64&Itemid=15
3&lang=bs (accessed on 23.12.2011).
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The fact that there is a special recommendation from the Council of Europe on
this particular matter speaks about importance, sensitivity, and volume of personal
data collecting and processing during the employment procedure.” This recommen-
dation recognizes the advantage of having the personal data automatically processed
in relation between employer and employee, but highlights at the same time that
such automatic processing must be guided by principles that minimize risks of such
processing for rights and fundamental liberties of potential, current and former
employees, especially for their right to privacy.

Among other things, this recommendation contains directives on data keeping
pertaining to employees or certain vacancy announcement applicants. Namely, an
employer should not keep personal data longer than necessary or longer than former or
current employee’s interests require. Personal data submitted in the vacancy announce-
ment procedure, should in principle, be deleted as soon as it becomes clear that the
applicant will not be offered the position. When such data are kept for future vacancies,
the data should be deleted upon applicant’s request. If there is a need to keep such data
for the court procedure, they may be kept only within a reasonable time frame.

A report of EU Agency for Fundamental Rights drafted in 2010 speaks of the
need to protect personal data in terms of relations between employer and employee,
relations where actors are obviously placed in unequal positions. This informative
report stated among other things, that various irregularities were apparent in member
states in terms of personal data protection at work. Some countries, (Sweden, Romania,
Great Britain, Bulgaria, Malta, Lithuania, Cyprus, France, Estonia, Denmark, Austria,
and Germany) do not have a separate legislation which would increase protection
of employees from irregularities in their personal data processing. Besides that, in
countries that do have this legislation, there are reasons for concern due to the lack
of supervisory role of Unions over its implementation (for example, Czech Republic,
Latvia, Ireland), discretionary rights of employers to establish the purpose of data
processing (Poland for example) or exclusion of small companies from compliance
to act according to the strict standards of data processing (The Netherlands). Even in
other countries such as Finland, where personal data protection at work was satisfac-
tory up to date, the ongoing legislative reform would greatly decrease current standards
of protection, because it would allow employers to monitor, under certain conditions,
which e-mail addresses their employee communicates with, type of attachments they
send in e-mails, but not the very content of the e-mail messages.**

2 Council of Europe, Rec No. R (89) 2 of the Committee of Ministers to Member States on the
Protection of Personal Data Used for Employment Purposes, 18.01.1989

2% European Union Agency for Fundamental Rights, Data Protection in the European Union: the

role of National Data Protection Authorities, p. 37, http://fra.europa.eu/fraWebsite/attachments/
Data-protection_en.pdf, (accessed on 25.12.2011).



The European Human Rights Court dealt with matters of monitoring of e-mail
communications of employees in the case of Copland v the United Kingdom.** The
case facts can be summed up in the following way: an applicant was a female employee
of the state Carmarthenshire College. Upon a request from the Deputy Director, her
telephone, Internet, and e-mail were monitored in order to establish whether she was
using it excessively for private purposes. The state claimed that the use of telephone
was monitored through analyzing College telephone expenses, while the applicant
claimed that her incoming calls were monitored too, that duration of the calls, the
number of calls and telephone numbers were registered. The state claimed that the
phone calls and e-mails were monitored for a few months, and she claimed that her
calls were monitored for minimum 18 months and e-mails for minimum 6 months.

The court established in this specific case a violation of right to private life and
of correspondence in Article 8 of the European Convention on Human Rights, because
the monitoring was not in accordance with the law. The court based its decision on the
following: according to the jurisprudence, telephone calls from office premises are prima
facie protected under rights to private life and correspondence.” Therefore, it is logical
that e-mails sent from an office must be protected too in accordance with the Article 8, as
well as the information collected by screening of personal use of Internet. The applicant
in this case was not warned that her calls would be monitored; therefore she had justified
reasons to believe that her calls, e-mails and Internet use would not be monitored.

Even if monitoring was not done to such extent as claimed by the applicant,
collecting and maintaining of personal data without her knowledge is invasion of her
right to privacy and correspondence. Whether this invasion of privacy was in accor-
dance with the law and necessary in a democratic society, the Court determined that
there was no local legislation at the time of monitoring which would regulate the moni-
toring of communications at the work place, and the College itself was not practicing
informing the employees to expect such monitoring. Therefore, it was concluded that
the invasion of applicant’s privacy was against the law.

The report on personal data protection in EU mentioned earlier and the role
of national agencies for protection of personal data also stated that in some countries
breaches of personal rights of employees were obvious because of secret video surveil-
lance in the office (for example, in Cyprus, Sweden and Germany in private sector). In
Bosnia and Herzegovina, personal data processing via video surveillance was generally
regulated by the Amendments to the Law on personal data protection regardless if the
surveillance was done in work or public place. It is mandatory for those who process
personal data in this way to place a notification on video surveillance, and contact
details where information on video surveillance can be given. Before the processing

# European Human Rights Court, Copland v the United Kingdom, 03.07.2007

% European Human Rights Court, Amann v Switzerland, 16.02.2000
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the controller must bring a decision of rules of processing unless the surveillance was
prescribed by the law. This way, the legislator established rules for video surveillance
without having this modern method of securing persons and properties breaching
privacy rights of individuals.

5. THE RIGHT TO PRIVACY AND FREEDOM
OF ACCESS TO PUBLIC INFORMATION

In accordance to the laws on freedom of access to information in Bosnia and
Herzegovina, each natural and legal person has the right of access to information under
control of public body, and each public body has a corresponding obligation to publish
such information.”” This right of access falls under certain formal activities and limita-
tions, as the legal prescription states that any request to access information must be in
written form, must contain sufficient data on nature and/or content of requested infor-
mation in order to find it, as well as the name of requesting person and their address.

The authorized public body may deny access to information in whole or in
part if established an exception applies according to the law, including protection
of privacy. Namely, the law states that an “authorized public body shall establish an
exception if they justifiably confirmed that requested information includes personal
interests referring to privacy of a third person”*® However, this rule has an exception
as well, hence the authorized body will publish the requested information, regardless
to the interests of protection of privacy, if it is in public interest, and shall consider
during decision-making any advantage and damage that may result from publishing.

An issue that is closely linking the matters of freedom to access information
controlled by public bodies with interests of personal data protection, issue which
caused contradicting standsin Bosnia and Herzegovina is Internet publishing ofincome
and asset declarations of candidates and elected members of authorities. Namely, the
Personal Data Protection Agency ordered in April 2011 to have the scanned declara-
tions of candidates and elected members of authorities removed from the web site of
the Central Election Commission of Bosnia and Herzegovina,” because “publishing
those data violates principles of personal data processing, first and foremost the prin-
ciple of justice and legitimacy, then the principle of extent and scope of data required

7" Preedom of Access to Information Act of Bosnia and Herzegovina, “Official Gazette of BiH”

No: 28/00, 45/06 and 102/09 and 62/11, Freedom of Access to Information Act of Bosnia and
Herzegovina in the Federation BiH, “Official Gazette FBiH” No.: 32/01 i 48/11, Freedom of
Access to Information Act of Bosnia and Herzegovina in Republika Srpska, “Official Gazette
RS” No.: 20/01.

2 Op.cit, footnote 25, Article 8

2 Central Election Commission, www.izbori.ba (accessed on 23.12.2011).



for some purpose, and principle of personal data processing in time frame required to
accomplish the specific purpose of processing. The fact that the official web site which
published the income and asset declarations of people who have died meanwhile still
has them on site, shows that the principles of updating and processing of accurate data
were violated. It is especially pointless to still hold the declarations of those people as
well who have not been elected in the election procedure. The web site publishing such
declarations enables other forms of abuse, such as scanning of signatures, robberies,
blackmails etc. Further processing of these data was ordered to halt”*

The Central Election Commission of Bosnia and Herzegovina has temporarily
removed the disputed property records off its web site, but due to disagreement with
this stance, it used all available legal remedies in administrative procedure and in the
argument. The Commission legally based its decision to publish the data on Article
15.9 of the Election Law of Bosnia and Herzegovina which prescribed that the Central
Election Commission makes available forms containing statements of the complete
property status.”’ Institutions such as Transparency International, other NGO and
numerous media supported the publishing income and asset declarations, stating that
such practice was widely accepted in democratic countries and very important for
controlling and promoting principles of public officials’ accountability.

By the end of the year, the Court of Bosnia and Herzegovina accepted the
complaint of the Central Election Commission, annulled the decision of Personal Data
Protection Agency of BiH and the first instance decision of the Agency inspector. In
explanation of the Court decision stands among other that “a legitimate purpose was
clearly identified by publishing income and asset declarations, which was that voters,
rather citizens, find out who are the candidates and the elected officials and what they
and their household members have acquired property — wise at the beginning and the
end of their mandate, in order to strengthen the principle of accountability and their
activities for the public good and not their private interest. This finally comes down to
prevention of public office abuse for personal gain”**

Based on this decision, the income and asset declarations are made available
again on the web site of the Central Election Commission, as of mid December. It
is interesting to mention that the Centre for Research Journalism, during the Court
procedure, published parts of declarations on their website, but the Agency did not
take any measures, because the provisions of the Law on personal data protection do
not refer to processing of personal data in the media, except provisions on security and

0 Personal data Protection Agency, Press release No.: 03-1-37-19-369-1/11, 02.08.2011

31 Election Law of Bosnia and Herzegovina, “Official Gazette of BiH” No.: 23/01, 7/02, 9/02, 20/02,
25/02, 4/04, 20/04, 25/05, 52/05, 65/05, 77/05, 11/06, 24/06, 32/07, 33/08, 37/08 and 32/10.

Central Election Commission of BiH, Press release, 15.12.2011, http://www.izbori.ba/default.
asp?col=Saopstenja (accessed on 25.12.2011).
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confidentiality, and liability in damages. However, this case is not closed yet, consid-
ering that the Personal Data Protection Agency has filed an appeal to the BiH Court
Appellate Division to re-examine the decision.

The publication of the World Bank and UN Office of Drugs and Crime from
2009 undoubtedly highlights advantages of publishing income and asset declarations
as anti-corruption measure, but emphasizes two issues which are very important in
terms of protection of personal data contained by the declarations. The first issue is the
time frame for which the data will be available, and the other issue is which data will
be available to the public.*®

It is clear that the states have different approaches to these issues, but what is
extremely interesting for our case are examples of some countries who have, to some
extent, reconciled requests of public to access information and requests for rights
to privacy, even security of persons whose income and asset declarations are being
published. For example, in Argentina, they make a distinction between the so called
“public section” of the income and asset declaration which is available to the public,
and the “private section” containing sensitive data such as name of the bank or finan-
cial institution where they keep their assets, bank account numbers, addresses of the
property etc. This private section is available only with a court order.

An interesting solution is being used in neighbouring Croatia where asset and
income declarations are made available to the public, while the website of the Board
for decisions on conflict of interests made available only processed information on
property of certain categories of public officials (without an address of property, signa-
tures, etc),’ and the viewing of original declarations is made available upon request
and done in the premises of the Board. Surely, this processing system requires more
engagement from the Board, but seemingly it perfectly conforms to the right for infor-
mation while diminishing a possibility of personal data abuse.

There is no international standard that enforces an obligation to have the asset
and income declarations of public officials published, and most likely there will be
no universal standard either determining the exact balance between public access to
information and privacy. Therefore, a legal and social tradition of a country remain
a key factor in defining the most acceptable solution in this matter, and they vary
from extreme transparency in case of Norway, to restrictive approach used by France,
where asset declarations of Ministers, members of Parliament and state officials are
not publically available.

33 Burdescu, R. et al, Stolen Asset Recovery — Income and Asset Declarations: Tools and Trade-offs,

(The World Bank, United Nations Office of Drugs and Crime, 2009.), http://www.oecd.org/
dataoecd/40/6/47489446.pdf (accessed on 28.12.2011).

3 Committee on Conflict of Interest, www.sukobinteresa.hr (accessed on 29.12.2011).

3 Organisation for Economic Cooperation and Development, “Asset declarations for public



When it comes to Bosnia and Herzegovina, with ending of the administra-
tive litigation mentioned earlier, the legal aspects of asset declaration via Internet will
be solved, and the approaches in Argentina and Croatia may serve as good example
for our country as to how to serve both the public interest and publishing purpose
even without disclosing “sensitive” personal data. Specifically, just as denying certain
information must not be hidden under the guise of privacy, neither can disclosure of
private data can always be justified with public interest.

In order to inform the public it often happens that the media in Bosnia and
Herzegovina disclose personal data, including identity of minors and protected
witnesses, their addresses, medical data, publish photographs of the murdered and
killed etc. Because of this kind of media reporting, the Press Council of BiH, as a
self-regulating body for printed and on-line media, had received since its beginning
many remarks and complaints for violations of Article 9 of the Press Code of BiH,
which stated “The press shall avoid involvement into someone’ private life, unless such
involvement is in the interest of the public. Topics that include personal tragedies shall
be treated with consideration, and person affected shall be approached discreetly and
with compassion”*® However, there is an issue of how simple can be in practice to affirm
as to when is that media involvement into a person’s private life in public interest, and
furthermore are there consequences for unethical and unlawful publishing of personal
data by the media, and what the status of person revealing such information to reporters is.

When it comes to media reporting on investigations and court procedures,
the Press Council has found several violations of privacy in 2011. Thus, a violation
occurred in reporting on infanticide, for even if the reporting on the crime was not
disputed, the disclosing of mother’s identity and detailed description of the child
murder violates an Article 9 of the BiH Press Code.” Also, the breach of privacy was
established in reporting of some media about a young man’s suicide, when along
with the photographs from the scene of death, details of his life were published too,
with cause of death, autopsy findings etc. In this case, BIH Press Council Complaints
Committee established that “reporting on personal tragedy was conducted without
due respect to the victim and his family and without a minimum of sensitivity for the
event in the sphere of deepest privacy.*®

The role that the BiH Press Council has in the civil society is huge, but it still has
its limits. Namely, the Code and Council decisions, even some recommendations and

officials: A tool to prevent corruption”, 2011, http://www.oecd.org/dataoecd/40/6/47489446.pdf
(accessed on 29.12.2011).

Press Code, http://www.vzs.ba/index.php?option=com_content&view=article&id=218&Itemi
d=9&lang=bs (accessed on 24.03.2012)

7 Press Council of BiH, Decision on Appeal No: 529-02/11, Sarajevo, 05.11.2011
38 Press Council BiH, Decision on Appeal No.:521/02/11, Sarajevo, 05.11.2011
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guidelines are only morally binding and carry no legal sanctions for reporters, editors,
and publishers. This means that adjusting their reporting depends finally on the will
of the media in question.

On the other hand, the Regulatory Communications Agency of Bosnia and
Herzegovina, which was established in 2001, has certain supervisory competencies
when it comes to electronic media. The Agency is competent to run a procedure
in case of breaches of relevant rules and regulations of the Agency, terms of issued
licences and the Law on Communications,” and has the authorization to issue penal-
ties such as fines, written and verbal warnings, revocation of licence and suspension.*’
As no information on breaches and penalties in 2011 are available on the Agency’s
website, the information for 2010 states that only one written warning was issued due
to breaches of privacy protected by the Code on RTV programme broadcasting.*!

When it comes to media being responsible for misdemeanour, it is important to
mention that the Law on personal data protection, which in principle is not applied to
personal data processing for journalist purposes, prescribed that a fine between 5.000
and 50.000 BAM will be issued to any controller who processes personal data for jour-
nalist purpose against the regulations on security and confidentiality of personal data.**

On the other hand, civil responsibility for damages made to reputation of
natural or legal person by stating or transmitting false facts and identifying this person
to the third natural or legal person, has been regulated by the provisions of the Law on
Defamation.” These laws prescribed that responsibility for defamation in the media
lies on the author, editor-in-chief, publisher, and on any person who supervised the
contents of the statements if they have intentionally or unintentionally published or
transmitted false facts.

Until the mentioned laws on defamation came into force, the entity criminal
laws predicted criminal responsibility as well, and prison sentence for committing the
act of defamation. However, even if defamation was de-criminalized, criminal respon-
sibility will remain, with some exceptions, in cases of secret data disclosure, breaches to
procedure secrecy (court, administrative procedure) and other cases when publishing
of certain data presents a criminal act or when the data was illegally collected.

When we talk about information sources, the mentioned regulations stated that
“a journalist has the right not to reveal the identity of his information source... or any

3 Law on Communications, “Official Gazette of BiH” No.: 31/03.

0" Review of breaches and corresponding penalties issued by Regulatory Agency for Communications,

“Official Gazette of BiH” No.: 35/09.

*1" Code on Radio and Television Programme Broadcasting, “Official Gazette of BiH” No.: 20/08.

42 Law on Personal Data Protection, op. cit., footnote 7, Article 50.

** Law on Protection from Defamation of Federation of Bosnia and Herzegovina, “Official

Gazette of FBiH” No.: 59/02and 73/05, and Law on Protection from Defamation of Republika
Srpska, “Official Gazette of RS” No.: 37/01.



other document or a fact which may reveal the identity of the source”,** “is obligated to

protect the identity of those who provide information in confidence, regardless have
they or have they not specifically asked for confidentiality’,* rather “have ethical obli-
gation to protect the information source”* The existence of protection of journalist
sources is important for freedom of expression, because the pressures and negative
consequences these sources would suffer in case their identity was revealed would be
greater than those that journalists suffer.

This shows that the responsibility of the media in terms of protection of privacy
is a complex matter which will require in future an active monitoring, more responsible
behaviour from the media, but from the citizens as well, who are able to point out any
possible violations of rights to privacy. Namely, it is necessary to create a system which
enables a constant debate on where the public starts and private stops, in order to ensure
a delicate balance between the right of public to be informed and right of individual to
protect their privacy. Even if it is possibly obvious that reporting on some politician
carries public significance for their decisions can greatly affect the state and the citizens,
a borderline of reporting on privacy of some other persons is not that clear. It will also
be necessary to adjust authorizations of regulatory agencies, because existing solutions
bring electronic media into unequal position with the printed and online media.

6. PROTECTION OF SECRET DATA

A distinction must be made between personal data protection and secret data
protection, the latter being regulated by the Law on secret data protection.”” Pursuant
to the Article 8 of the Law, “secret data is any data whose disclosure to unauthor-
ized person, the media, an organization, institution, body or other state, rather other
state body, may cause a threat to integrity of Bosnia and Herzegovina’, and particu-
larly in terms of public security, defence, foreign affairs and interests of Bosnia and
Herzegovina.

The secret data may be marked by “top secret”, “secret”, “confidential”, and
“restricted”. Following the level of secrecy, a regime of data protection was made, as
well as right of access to this data for certain official persons and state bodies.

Access to secret data is extremely restrictive, and their disclosure constitutes a
criminal act. Article 10 of the Law prescribed that the “access to secret data is possible

* Law on Protection from Defamation of the Federation of BiH, op.cit, footnote 42, Article 9,

and the Law on Protection from Defamation of RS, Article 10.

45 Press code, op. cit., footnote 34, Article 13.

6 Code on Radio and Television Programme Broadcasting, op.cit., footnote 40, Article 3.

47 Law on Personal Data Protection, “Official Gazette of BiH” No.: 54/05 and 12/09.
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only under circumstances determined by the Law and other bylaws issued from the
Law, rather than international and regional agreements made by Bosnia and Herze-
govina.” Article 5 predicted that, exceptional from provisions of the Law, access to
secret data of all degrees without a security clearance, rather without a permit to access
secret data, can be held by all members of BiH Presidency, delegates in the House of
Representatives of the Parliament Assembly and delegates in the House of Peoples of
the Parliament Assembly, President and Vice Presidents of Federation of BiH and RS,
judges, prosecutors and attorneys. These persons shall have access to secret data only
when necessary for them to perform their duties.

An interesting issue comes up in connection to secret data protection, which is
a question of data subject accessing this information. For example, according to the
practice of Intelligence and Security Agency, a person this Agency marked “confiden-
tial” as potential threat to security of Bosnia and Herzegovina, will not be allowed
access to this document, even in case of court proceedings. The Court of Bosnia and
Herzegovina confirmed this conduct to be in accordance with the Law on secret data
protection in several cases relating to deportation of foreigners or requests for tempo-
rary stay according to the Law on stay and movement of foreigners and asylum.*® The
Court of BiH explained its decision by referring to the mentioned Articles of the Law
on secret data protection, and Article 72 of the Law on Administrative Procedure
of BiH* stating that the national law enforcement bodies are not obliged to keep a
foreigner informed on availability of data on their potential threat to the public order
or security of Bosnia and Herzegovina.™

According to the jurisprudence of the Constitutional Court of BiH, denying
data subjects having access to secret data does not constitute violation of their human
rights per se. Namely, the Constitutional Court of BiH had established that even if
the applicant himself had no access to a document marked as “confidential’, the very
fact that, in accordance with the Article 5 of the Law on secret data protection, the
competent judges of the BiH Court had access to secret data necessary to perform
their duties, is a sufficient guarantee that applicants privacy will be respected. “The
Constitution Court is of the opinion that the explanation given by the Court of BiH in
terms of national security and respecting appellant rights to family life is satisfactory
and does not suggest any arbitrary intent. Decisions of administrative bodies were
a subject to court control in terms of European Convention, thus the Court of BiH

8 Law on Stay and Movement of Aliens and Asylum, “Official Gazette of BiH” No. 36/08.

* Law on Administrative Procedure of BiH, “Official Gazette of Bosnia and Herzegovina” No.:

29/02, 12/04, 88/07 and 93/09.

* Example: Verdict of Court of Bosnia and Herzegovina No.: U-460/09 dated 04.03.2010 and
Decision on admissibility and merits of the Constitutional Court, No.: AP-1483/10 dated
15.07.2011



examined appellant’s threat to national security under the circumstances and ensured
that secret information will not be disclosed publically..”””!

In case that access to secret data was conditioned by preliminary security check,
it is important to mention that this procedure too must be conducted with respect for
the basic principles of personal data protection. In connection to that, the Personal
Data Protection Agency of Bosnia and Herzegovina, performing their regular tasks,
has identified certain flaws in terms of personal data processing and security checks,
and therefore ordered certain measures for their removal, for example in terms of
personal data processing in operational records.”

7. FINAL REMARKS

According to the European Human Rights Court, the term “private life” is
broad and cannot be defined fully. “It would be too restrictive to limit this term to “the
inner circle” where individual can live their life the way they want and thus completely
exclude themselves from the outer world which is not a part of that inner circle.
Respect for privacy must to a certain level include the right to establish and develop
relations with other human beings.”>®

Due to this widely set up concept of private life, there is a great challenge before
Bosnia and Herzegovina, to ensure protection of privacy rights, and personal data
protection. Even if the basic legislation in terms of personal data protection is signifi-
cantly harmonized with the European standard, the implementation of this standard
will require a serious approach to the issue not only by the Personal Data Protection
Agency, but by all those who process data, those whose data is processed, and by those
who can point out possible abuse of personal data, such as the media, NGO, or unions.

Legal grounds for personal data processing by public bodies must be better
defined in order to avoid ambiguity in legitimacy of processing, and the Free Access
to Information Act must be added regulations referring to the use of modern commu-
nication technologies, as one cannot deny the fact that Internet is probably the most
suitable way for distributing information of public interest.

>l Constitutional Court of Bosnia and Herzegovina, Decision on Admissibility and Merits, No.:

AP-201/10.
32 Personal Data Protection Agency, Decision UP1 03-1-37-1-37/11, 07.10.2010

> European Human Rights Court, Niemietz v Germany, 16.12.1992
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JUVENILES IN CONFLICT WITH THE LAW:

IS MERE ADOPTION OF THE NEW LEGISLATION
SUFFICIENT TO ADDRESS THE ISSUE OF JUVENILE

DELINQUENCY IN BIH?

1. INTRODUCTION

Problems of a practical nature are evident in proceedings before the judicial
institutions in Bosnia and Herzegovina (BiH) that are instituted against children and
minors who are in conflict with the law. This is equally due to fragmented criminal
legislation, which in this field is still regulated at four different levels (at the level of
BiH!, the Federation of BiH? the Republika Srpska’® and the Br¢ko District of BiH?),
although their provisions are almost identical and mostly based on the same princi-
ples, and due to the fact that in the proceedings against them, unless there are specific
provisions, the general provisions that are applicable to adult offenders are applied.

Additionally, as part of the Entity laws, and prior to criminal legislation reform
in BiH in 2003, there were special provisions concerning the juvenile offenders of crim-
inal acts, that even then, when the investigative proceedings against adult offenders
were transferred under the jurisdiction of prosecutors, had not suffered any major
changes, because the preparatory process for juveniles remained under the jurisdic-
tion of juvenile judges.

! Criminal Procedure Code of BiH-Chapter XXV (“Official Gazette BIH” number: 36/03) and
Criminal Code of BiH-Chapter X (“Official Gazette BiH” no.: 37/03).

2 Criminal Procedure Code-Chapter XXVII “Official Gazette F BiH” number: 35/03 and
Criminal Code-Chapter X, “Official Gazette FBIH” no: 36/03.

“Law on Protection and Treatment of Children and Juveniles in Criminal Proceedings’,
“Official Gazette of Republika Srpska” no: 13/10.

“Law on Protection and Treatment of Children and Juveniles in Criminal Proceedings’,
“Official Gazette of Br¢ko District” no: 44/11.



Although significant efforts in adopting a uniform law at the State level were
made in the past, the Parliamentary Assembly of BiH did not adopt it in 2008, due to
the lack of political will, with a justification that the way the law was drafted did not
constitute a framework law upon which Entity laws can be adopted. Therefore, the
adjustment and drafting of legislation at the Entity and the Brcko District of BiH (BD)
level was initiated.

A significant step forward was made when during January 2010 Republika
Srpska adopted the Law on Protection and Treatment of Children and Juveniles in
Criminal Proceedings, which came into force as of 1 January 2011. The Draft Law on
Protection and Treatment of Children and Juveniles in Criminal Proceedings, iden-
tical to the text adopted in the Republika Srpska (RS), is still in the parliamentary
procedure in the Federation of BiH (F BiH). The Law on Protection and Treatment
of Children and Juveniles in Criminal Proceedings in BD was adopted in November
2011, but with slight variations compared to previously mentioned texts. These incon-
sistent legislative activities, due to both the different time of adoption and the appli-
cation in the Entities and Brc¢ko District of BiH, as well as different solutions, have
already resulted in uneven and unequal status of children and juveniles in conflict
with the law, regardless of whether they are a damaged party or a suspect.

It is commendable that by separation from the existing substantive and proce-
dural laws at the levels of the State, of the Entities and of BD, the juvenile offence is
regulated in an entirely new systematic way. Specifically, for the first time, a legal text
unifies not only the procedural, substantive and executive legal aspects of this area,
which are based on international standards and the best practices of the neighbouring
countries, but also the social reaction to the problem of juvenile offence, particularly
when one takes into account its present situation, forms and tendencies, as well as its
often adverse consequences primarily for children and adolescents.

2. THE STRATEGY AGAINST JUVENILE OFFENCE
FOR BOSNIA AND HERZEGOVINA (2006 — 2010)

In the course of the 2002, a parallel study on juvenile justice in the Federa-
tion of BiH and in the Republika Srpska, entitled “The Young People in Conflict with
the Law in Light of Topical Problems concerning Juvenile Criminal Justice System in
BiH”, produced by the Open Society Fund of BiH and UNICEF was published, and
it was amended during 2003 under the title “Review of Practices and Legislation in
BiH in Relation to International Standards” developed by Save the Children UK. In
the above-mentioned studies, numerous recommendations were given, as well as a
proposal for drafting a new law on juvenile offence, introduction of the alternative
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measures, opening of new facilities for juvenile offenders, children victims of criminal
offences, underage addicts and children with mental health problems.

The “Strategy against Juvenile Offence for Bosnia and Herzegovina” for the
period 2006-2010 was prepared on that basis, which is a product of work and research
of local experts in the field of juvenile delinquency in the period from 2001-2004,
together with the Open Society Fund of BiH, Save the Children UK and UNICEE, all
in the context of existing and estimated trends and conditions in BiH, especially social,
cultural, political, legislative, etc., as one understood the complexity of the phenom-
enon - children with socially unacceptable behaviour, i.e. children in conflict with the
law and children at risk of coming into conflict with law - as well as the need to devote
special attention to the phenomenon and to respond in an adequate manner. Creating
conditions for adoption and implementation of a uniform law in the field of juvenile
justice, as well as strategic problem solving and harmonization of national legislation
and practice in this area with international standards were the first strategic goal of
the Strategy.

The Strategy itself encompassed five strategic goals: Legislation, Alternative
Measures, Institutional Treatment, Prevention and Application of Criminal Legisla-
tion to Juvenile Offenders in Practice, together with 43 planned activities. However,
although it was adopted on 27.07.2006 with the Decision of the Council of Ministers
of BiH, it was only published on 19.02.2008,” while the first steps related to the imple-
mentation - the establishment of the Coordination Body,® were made only after half
of its expiration period elapsed, without previously providing infrastructure for its
implementation in practice. Generally, no financial resources for creating precondi-
tions for proper functioning of the stakeholders and implementing authorities were
provided, nor for full engagement and coordination of the ministries or for material
and technical component, as well as any general funds for the activities of the Coor-
dination Body. Passivity and indifference of local institutions was evident, primarily
of ministries at all levels of authority responsible for implementation of activities
under the Strategy, the public was completely uninformed, and most of the action
plans were adopted in 2009. The Ministerial conference that was held on 09.06.2009 in
Sarajevo’ and the Coordination Body reports for 2008 and 2009 go in support of the

> Official Gazette BiH no: 14/08.

Coordination Body for overseeing the implementation of the “Strategy against Juvenile Offence
for Bosnia and Herzegovina” established by the Decision of the Council of Ministers of BiH on
08.05.2008, Official Gazette BiH number: 48/08 dated 16.06.2008.

Namely, the mentioned Conference, organized by the Ministry for Human Rights and Refugees
of BiH, with support of UNICEF, was convened due to passive attitude of some institutions that
have to conduct certain activities from the Strategy and with one goal - to secure political will for
the implementation of activities under the Strategy, and in that context certain recommendations
and conclusions were adopted.



aforementioned.® Therefore, it can be concluded that a few activities that were carried
out in the past are the result of the persistence, work and engagement of the profes-
sionals and individuals from the relevant ministries, with support from non-govern-
mental sector, certain embassies (Italian), the OSCE Mission to BiH and UNICEFE

Although an expert team that consisted of professionals from all relevant fields
was formed as early as September 2010, which in the beginning of 2011 developed
the final text of the draft new strategic document entitled “Children in Conflict with
the Law in Bosnia and Herzegovina (2011-2014) - Strategic Activity Guidance’, even
though it was delivered to the relevant ministries at the Entity level, prior to referral
to the public discussion, it is still pending adoption. The new strategy consists of three
parts: Introduction, the Analyses of the Previous Strategy, while the third part encom-
passes five goals: Support System, Preventive Activity (as a primary goal of juvenile
justice), Legislation, Alternative Models and Institutional Treatment.

3. INTERNATIONAL DOCUMENTS / STANDARDS

Bosnia and Herzegovina ratified the 1989 United Nations Convention on the
Rights of the Child, i.e. BiH has taken it over with succession notification on 23.11.1993.°
In this way, the Convention became legally binding for BiH, and the country has taken
on the obligation and responsibility to ensure rights guaranteed under the Conven-
tion for every child on his/her way to adulthood, and in the field of juvenile justice.
Articles 37, 39 and 40 of the Convention relate to rights of juveniles in conflict with the
law. With the signing of the Dayton Agreement in 1995 and the acceptance of the UN
Convention on the Rights of the Child, Bosnia and Herzegovina has assumed the obli-
gation to establish, within the framework of the national jurisdiction, a group of laws,
rules and provisions specifically applicable to juvenile offenders, institutions and bodies
entrusted with the function of juvenile justice, which aim to respond to different needs
of juvenile offenders, at the same time protecting their basic rights.

In addition to the UN Convention on the Rights of the Child, international
framework for juvenile justice consists of the following: United Nations Standard
Minimum Rules for the Administration of Juvenile Justice-The Beijing Rules (1985),
United Nations Guidelines for the Prevention of Juvenile Delinquency-The Riyadh
Guidelines (1990), United Nations Rules for the Protection of Juveniles Deprived
of their Liberty-the JDLs (1990), Guidelines for Action on Children in Criminal

The Report on the work of the Coordination Body for overseeing activities from the Action
Plan of the Strategy against Juvenile Offence in Bosnia and Herzegovina for the period from
08.05.2008 to 31.12.2009

®  “Official Gazette-International Treaties” number:15/90 and “Official Gazette R BiH” no.: 25/93
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Justice System-Vienna Guidelines (1997), Standard Minimum Rules for the Treatment
of Prisoners (1995), United Nations Standard Minimum Rules for Non-Custodial
Measures-the Tokyo Rules (1990).

The aforementioned documents are not directly binding for international,
national and local legislative bodies but constitute good practices and their applica-
tion in administering juvenile justice is desirable.

The International community has adopted other general international human
rights documents that are also important for juvenile justice, and which preceded the
Convention on the Rights of the Child, such as the Universal Declaration on Human
Rights (1948), International Covenant on Civil and Political Rights (1966), the Euro-
pean Convention on Protection of Human Rights and Fundamental Freedoms (1950).
The Recommendation of the Council of Europe number R (87) 20 also speaks about
the rights of juveniles in conflict with the law and on the society’s response to juvenile
offence.

In the context of juvenile justice, it is necessary to accentuate Article 40 of the
UN Convention on the Rights of the Child and Rule 7 of the Beijing Rules, which
prescribes minimum rights to be respected at all stages of criminal proceedings against
children and juveniles, because they are key elements for fair trial, and relate to:

— Right to be informed promptly and directly of the charges against him or her,

— Right not to declare on charges (defend him/her self with silence),

— Right to be presumed innocent (presumption of innocence),

— Right not to be compelled to give testimony;,

— Right to legal assistance in the preparation of his or her defence,

— Right to presence of his or her parents or legal guardians,

— Right to a legal remedy,

— Right to have proceeding conducted “without delay”,

— Right to cross examination of witnesses and obtain the participation and

examination of witnesses on his or her behalf under conditions of equality.

The process cannot be considered fair if any of the aforementioned rights are
violated. It is essential to point out that the above-mentioned rights, i.e. international
standards, are fully incorporated into the new laws on protection and treatment of
children and juveniles in criminal proceedings in BiH.



4. LAW ON PROTECTION AND TREATMENT OF
CHILDREN AND JUVENILES IN CRIMINAL PROCEEDINGS

The Law on Protection and Treatment of Children and Juveniles in Criminal
Proceedings that was adopted in RS and BD, and the draft in FBiH (hereinafter the
Law), is, according to the experts, and from the aspect of the UN Convention on
the Rights, the Beijing Rules, the Riyadh Guidelines, as well as other international
standards and best practices from the region, well developed and conceptualized.
It starts with one of the basic principles, namely, that response to juvenile offence
should range from less serious to severe measures, in other words, to first apply
extrajudicial models and less formal modes of reaction of prosecutors and police,
and afterwards impose criminal sanctions. Thus, the emphasis of the Law is that, by
applying international standards and accentuating the obligations of the state in this
field, with alternative treatment models - the so-called diversion measures - a juvenile
offender takes responsibility for what he/she did and understands the importance
of unacceptable behaviour, and that after re-education and rehabilitation, returns
to the society as its useful member. This is made possible primarily by introducing
a completely new mechanism of “police warning’, and by modifying the existing
mechanisms such as correctional recommendations, principle of opportunity etc.

With the introduction of new solutions and the modification of the existing
ones, new competencies of the custodian authority, police, prosecutors, courts, as well
as of relevant ministries are stipulated. The custodian authority is provided with a
wide range of responsibilities, because, among others, they act as organs of media-
tion, monitoring and execution of correctional measures, according to the rules that
are applicable when correctional measures are imposed, in a situation when they are
inadequately trained, in terms of personnel, material and technical aspect. All this will
also imply additional reorganization in the ministries of interior. In addition, certain
relevant ministries, particularly the ministry of justice are obliged to adopt specific
bylaws, in view of the transitional and final provisions, within six months from entry
into force of the Law.

A significant novelty is that “Crimes against Children and Juveniles” is provided
in a separate chapter of the Law while the hearing procedure was elaborated upon.

In the context of the aforementioned, the Law prescribes the improvement of
the training process, having in mind that prosecutors, judges, authorised persons from
the law enforcement agencies, but also lawyers, employees of the institutions dealing
with activities related to offenders and their criminal justice protection must have
special knowledge and skills.

191

HUMAN RIGHTS: SPECIAL TOPICS



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

192

4.1. New authority of the Prosecutors

Particular attention in the Law should be given to provisions that give new
powers to prosecutors.

With the abolishment of municipal and basic prosecutor’s offices during the
judicial reform in 2003, cantonal and district prosecutor’s offices were established,
with territorial jurisdiction over a number of municipalities, and in a situation where
municipal and basic courts continued with their work. Due to widely established real
and territorial jurisdiction, the geographic distance of municipal and basic courts
before which they act, and because of an insufficient number of prosecutors and a
number of other objective reasons, cantonal and district prosecutor’s offices have not
been able to fully respond to all the tasks set before them.

The most important authority that the Law assigns to prosecutor is leading of
the preparatory proceedings - now the prosecutor issues an order for initiating prepa-
ratory proceedings and informs the social welfare authority. Given this new legisla-
tion, as well as existence of large number of cases in prosecutor’s offices, there will be
an additional burden on prosecutor’s offices, particularly in terms of their efficiency.
This justifies the question whether and to what extent cantonal, district and BD pros-
ecutor’s offices, with their current organization and number of prosecutors, and with
such jurisdiction, would be able to respond to the new authority of prosecutors.

Accordingly, we point to the basic problem that will arise in the way of ensuring
the presence of a juvenile at the location of the prosecutor’s office, particularly those
that have their place of residence in the farthest municipality covered by jurisdiction
of a specific prosecutor’s office. Bearing in mind the fact that juvenile offenders come
from poor families, it is expected that due to financial reasons their arrival at the loca-
tion of the prosecutor’s office will be a problem. Due to the distance of the prosecu-
tor’s office and of the relevant court, possible problems may arise in cases of appre-
hension. In addition, we express doubt that preparatory proceedings against juvenile
perpetrators of criminal offences in RS and FBiH can be completed immediately, and
efficiently, all this because in the case of the arrest, which is now, instead of 24 hours,
limited to only 12 hours. This will pose a major problem, equally to prosecutor’s offices
with a fewer number of prosecutors (prosecutor’s offices with up to five prosecutors),
and in prosecutor’s offices where there are more prosecutors because there are more
cases related to juvenile offenders, especially in a situation where the Law stipulates
that preparatory proceedings must be led by specialized prosecutors, which implies
that they will only be dealing with these cases.

In addition to the new authority, the rights and obligations of the prosecutor are
extended in the proceedings against juvenile offenders in following segments:

- Diversion from the regular proceedings implies the obligation of a prosecutor
to avoid formal criminal proceeding, in accordance with principles and rules



stipulated in the Law and other bylaws, but to resolve the criminal case by appli-
cation of correctional recommendations.

A prosecutor must have a pronounced interest in education, needs and interests
of youth and special expertise (this also applies to judges for juveniles), further,
she/he must pass specialized trainings and acquire certificates or certificates
about expertise for processing the cases regarding juvenile offence and their
legal protection.

Prosecution office shall have a department for juveniles (this applies to courts,
too) composed of one or more prosecutors for juveniles and one or more expert
advisors.

Prosecution offices (as well as courts) shall have expert advisors: social peda-
gogues-special needs care staff, social workers and psychologists. The BD Law
goes beyond this and introduces a wide range of expert advisors, because in
addition to the above-mentioned, it is possible to engage special pedagogues,
pedagogues, and pedagogues- psychologists.

A mechanism of police warning is introduced. This mechanism, in RS and
FBiH, can only be pronounced when a criminal offence constitutes a fine or
imprisonments sentence up to three years, in BD up to one year, with previously
developed social anamneses, and only under following circumstances: a juve-
nile confesses perpetration, that a confession is given freely and voluntary, that
there is sufficient evidence that juvenile had committed criminal offence, that
no police warning, correctional recommendation or criminal sanction have
been pronounced earlier. The police warning shall be pronounced by an autho-
rized official from the competent service within the ministry of interior, with
special expertise in the fields of the rights of the child of and juvenile offence,
with the approval of a prosecutor. The purpose is the same as for correctional
recommendations - to avoid the initiation of preparatory proceedings, and by
pronouncing a warning to contribute to the proper development of a juvenile
and strengthening of his/her personal responsibility in order not to perpetrate
criminal offences in the future. Therefore, after considering the official report
and the documented proposal from the authorized official that suggests that
juvenile should only be warned, the prosecutor can grant the requested approval
and send the case to the authorized official for pronouncing the police warning.
If the prosecutor declines approval, then s/he shall notify the authorized official
and, before the initiation of proceedings, consider a possibility and justifiability
of pronouncement of correctional recommendation, as well as possibility of
applying the principle of opportunity.

Gradual application of criminal sanctions-if neither principle of opportunity
nor correctional recommendations were applied, the preference in imposition
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of correctional measures shall always be given to warning and referrals, then
to measures of intensified supervision, institutional measures and in the end,
as the most severe, juvenile imprisonment. It should be noted that a sanction
of juvenile imprisonment was modified in the sense that there is no statutory
minimal sentence, and the maximum penalty is up to five years, exceptionally
up to ten years, with a possibility of postponing the imposition in order to deter
a juvenile offender from the future commission of criminal offences.

— Thelist of the types of special obligations was expanded (there are ten now) that
can be imposed by the court (the prosecutor may request them), noting that
the Law stipulates them as a special obligation of warning and referral, which
has not been the case.!’ It is interesting that the legislator anticipated regular
attendance of school or work, as well as volunteering in humanitarian organi-
zations or participating in tasks of social, local or environmental benefit, both
as correctional recommendations and as a type of special obligations, which
means that they can be imposed as an alternative to proceedings against a juve-
nile or as a measure that is imposed after the completed proceedings.

- A juvenile must be represented by a defence attorney during the first ques-
tioning conducted by a prosecutor or by an authorized official person, as well
as throughout the entire proceedings, while the defence attorney must have
special skills and experience in the field of children’s rights and juvenile offence.
If the juvenile or his/her legal guardian does not appoint a defence attorney, the
judge shall appoint one, upon a motion submitted by the prosecutor or by the
authorized official person.

- Publicizing and reporting on the course of criminal proceedings against a juve-
nile is limited for the purpose of protecting the privacy - only the final and
binding court decision may be publicized without mentioning the personal
data regarding the juvenile’s identity.

- An obligation of “urgent proceedings” is stipulated for all bodies participating
in the proceedings against a juvenile, whereby a standard of urgency was put at
the highest level.

— Before the initiation of the preparatory proceedings, the prosecutor is obliged
to obtain data regarding age, maturity and other characteristics of the juve-
nile, his/her living environment and circumstances (social anamnesis)'! from
the social welfare authority, in order to decide whether to apply the principle
of opportunity, to suspend the proceedings or to proceed with application of
correctional recommendation or issue an order on the initiation of preparatory

So far the court has had the ability when imposing certain corrective measures of intensified
supervision to determine one or more special obligations.

Until now this was court’s obligation, while the prosecutor was only notifying competent
custodian authority on the motion for initiating the proceedings against a juvenile.



12

proceedings. The mentioned anamnesis shall also be obtained by the autho-
rized official when deciding on applying police warning.

- Wider powers are provided for prosecutors in applying the principles of oppor-
tunity, and, in RS and FBiH, it can be applied for criminal offences carrying
punishment of a fine or imprisonment up to five years, and three years in
BD.!? A prosecutor may proceed in the same manner in cases of criminal
offences punishable by imprisonment of over five years, if such action is in
accordance with the principle of proportionality (as well with correctional
recommendations).

- A prosecutor in RS and BD is obliged to complete the preparatory proceedings
within 90 days and in FBiH two months after issuing an order on initiating the
preparatory proceedings', and if not finalized within the deadline, the subsid-
iary application of the Criminal Proceedings Code on suspension and ending
of investigation in relation to adult offenders shall be valid.

- In the course of the preparatory proceedings, upon the motion of the pros-
ecutor, the judge may temporarily place the juvenile in a reception centre, or
other similar facility, and this measure shall be enforced in accordance with
the rules pertinent to the facilities, and as to the duration, review of justifica-
tion of duration and other rights, provisions of the Law referring to juveniles in
custody shall apply.

- The second-instance panel for juveniles, when deciding on the appeal, may
reverse the first-instance decision by imposing a more severe measure, only
if it is proposed in an appeal of the prosecutor. The appeal against the second-
instance court decision shall be allowed only if the Appellate panel for juveniles
reverses the first-instance decision by which the proceedings against juvenile
were suspended or correctional measure (warning and referral measure, and
measure of the intensified supervision) pronounced, and if after the main trial
where juvenile imprisonment sentence or institutional correctional measure
was pronounced, as in the case where the panel at the session pronounces a
long-term juvenile imprisonment sentence or more severe institutional measure
than the one pronounced in the first-instance decision. The third-instance Panel

The principle of opportunity could have been applied only for criminal offences carrying
punishment of a fine or imprisonment up to three years.

Article 9 of the Law provides: “With the emphasis to the welfare of a juvenile in conflict with
law, this law provides the possibility of selection and application of legal sanctions and measures
which shall be tailored to personal abilities, environment and circumstances of a juvenile and
proportional to circumstances and gravity of criminal offence and with consideration of the
rights of the injured party”. This definition of the Principle of Proportionality comes from the
Tokyo and Beijing Rules.

Although the duty of urgent proceedings was stipulated, so far there were no limitations to the
length of preparatory proceedings.
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shall decide on this appeal, and the third-instance Panel of the Supreme Court of
FBiH, Supreme Court of RS and the Appellate Court of BD, which is a novelty.

- A prosecutor, as well as a judge for juveniles, shall directly supervise and control
the enforcement of correctional measures. The competent custodian authority
is obliged to submit a report to the court and prosecutor’s office on the enforce-
ment of certain correctional measures every six months, while the adminis-
tration of the institution in which a juvenile imprisonment or an institutional
correctional measure is enforced shall submit a report every two months.

- New law contains a separate chapter: Crimes against Children and Juveniles,
which stipulates that the prosecutor handling the investigation against offenders
of the criminal offences against children/juveniles must have acquired expertise
in the area of children’s rights and criminal-law protection of juveniles. The
RS Law enlists 26 of these criminal offences while the FBiH Law mentions 27.
When conducting procedural action an extra caution is required, while ques-
tioning is conducted by means of audio and video technology, and assistance of
a pedagogue, psychologist or other. These provisions also apply in cases where
a child or a juvenile is a witness. It is commendable that procedures of ques-
tioning children and juveniles were elaborated in this way, because until now,
in this kind of criminal proceedings, questionings were not adapted to their age
and psycho-physical development, so there was almost no difference in terms
of questioning adults, while the obligatory presence of parents/legal guard-
ians or custodian authority was frequently neglected. This way of conduct is
unacceptable, because all children, in accordance with relevant international
standards, are entitled to special treatment and protection in criminal proceed-
ings in which they appear as witnesses or victims, respecting their opinions,
depending on each particular case. Therefore, by introducing special provisions
on juvenile victims in proceedings conducted against adult offenders in the
new law, the process of proceedings is precisely arranged, which was one of the
biggest shortcomings of previous domestic procedural law.

4.2. Implementation problems

Starting from the fact that the new Law represents a strategic shift in the area of
juvenile delinquency, its application in practice requires timely response and training of
all relevant authorities, especially police, prosecutors, courts, defence attorneys, social
work centres, relevant ministries and specialized educational institutions, and readi-
ness of Entity governments in providing necessary additional budgetary resources,
given that the application of the new Law basically requires funds that will directly
affect its successful application. Therefore, the notion expressed in the Justification
part of the Law on Protection and Treatment of Children and Juveniles in Criminal



Proceedings in FBiH' is worrying. Namely, this part states that “no additional funds
in the FBiH budget are required for the implementation of this Law”. This is incompre-
hensible because additional funds are necessary in order to create the preconditions
for, and enforcement of, the Law.

The new legislation requires additional reorganization, expansion of recruit-
ment and additional equipment for all participants in the proceedings against juve-
niles, as well as their additional specialized education.'®

Special attention will be needed in record-keeping in an entirely new way, which
primarily implies adjusting of the existing registers in the relevant prosecutor’s offices
and ministries of interior, as well as developing new statistical tables that will show all
relevant data on juvenile issues.

Temporary placement of juveniles in the course of preparatory proceedings
shall be paid from the budget of the prosecutor’s office, which was not the case before.

Furthermore, the implementation of the correctional recommendations, as well
as the alternative models of actions, requires necessary infrastructure to be created
particularly in reference to the prescribed six correctional recommendations, whereby
the custodian authorities will need to be fundamentally reorganized in terms of
personnel and equipment, since they will be in charge of the mediation procedure.

Additional funds are needed for the implementation of provisions related to
questioning of children and juveniles who are either victims or witnesses of criminal
offence, because they need to be done by means of audio and video technology. This
means that adequate equipment and additional specialized trainings on its handling
would have to be provided for the police and prosecutor’s offices.

Because of the aforementioned, the Entity parliaments should task their govern-
ments to urgently plan and provide necessary financial resources for creating precon-
ditions and for the implementation of the Law, with precisely established funds. Prior
to this, all relevant ministries and institutions should deliver their needs assessments.

Furthermore, given the current financing method of all stakeholders involved,
it is necessary to precisely determine who and in what manner shall make the govern-
ments at the lower level obliged to provide financial resources for the bodies which
they finance by law, especially having in mind that even now, for some institutions, the
jurisdiction between certain Entity ministries and institutions, is not legally defined
and delimited, thus neither is the jurisdiction and financing with the ministries at the
lower level.

Page 76 Proposed Law on Protection and Treatment of Children and Juveniles in Criminal
Proceedings in F BiH, available at the internet site of the Federation Ministry of Justice: http://
www.fmp.gov.ba/useruploads/files/zakon_o_zastiti_maloljetnika_i_djece_u_kaznenom_
postupku.pdf . Accessed on 11.11.2011

Specialized education is also required under United Nations Standard Minimum Rules for the
Administration of Juvenile Justice-The Beijing Rules (1985).
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5. CORRECTIONAL RECOMMENDATIONS

Special novelty in the Law refers to the implementation of the mechanism of
the correctional recommendations, which constitute a “sui generis” mechanism and,
in accordance with their formal and material characteristics, do not belong to a cate-
gory of juvenile criminal sanctions. Although the common element of the correctional
recommendations and the criminal sanctions is the fact that they apply to juvenile
perpetrators of criminal offences and that they are prescribed by the law, as are sanc-
tions against juveniles, the basic differences of correctional recommendations in rela-
tion to sanctions against juvenile offenders are in determining the legal authorities
responsible for their implementation, prescribed conditions for the implementation
and determining their purpose and differences in relation to criminal sanctions for
juveniles. It can be concluded, precisely on the basis of these differences, that correc-
tional recommendations are a special form of a society’s reaction towards criminality
of children who are in conflict with the law, whereby the legislators had emphasized the
need for practical implementation of this mechanism as a diversion model responding
to youth crime.

Domestic legislation found the basis for the implementation of the correctional
recommendations in the International treaties and documents, primarily in the UN
Convention on the Rights of the Child and the Beijing Rules.

The UN Convention on the Rights of the Child for children that are accused
of, or recognized as having infringed the law, encourages, whenever appropriate and
desirable, states to “promote measures for dealing with such children without resorting
to judicial proceedings, with full respect for human rights and legal safeguards”'’

The Beijing Rules stipulate that “the juvenile justice system shall emphasize the
well-being of the juvenile and shall ensure that any reaction to juvenile offender shall
always be in proportion to the circumstances of both the offenders and the offence”'®
Further, “whenever appropriate, consideration shall be given to dealing with juvenile
offenders without resorting to formal trial by the competent authority”"

The Tokyo Rules call to divert from formal trial, promote greater community
involvement in criminal sanction execution, and promote among offenders a sense of
responsibility towards society.

Correctional recommendations, as a new mechanism, were introduced to the
Criminal Code of FBiH in 1998 and in the Republika Srpska and the Brcko District
in 2003. The Criminal Code of F BiH from 1998 had a separate chapter on correc-
tional recommendations, and included nine types of correctional recommendations.

17 Article 40 paragraph 3 item (b)

18 Rule 5.1
19 Rule 11.1



Also, the Criminal Code of F BiH from 2003 contains provisions that provide eight
correctional measures, from which the prosecutor and judge for juveniles can apply
four each. The Criminal Proceedings Codes of F BiH from 1998 and 2003 identically
provide that prior to filing the motion for instituting the preparatory proceedings,
the prosecutor is obligated to consider a possibility of whether the pronouncement
of the correctional recommendation is possible and justified, and the judge for juve-
niles, before he/she decides whether he/she should admit the motion for instituting
the preparatory proceedings, is obligated to consider the possibility and justifiability
of pronouncing the correctional recommendation.

For all the aforementioned reasons, the strategic document that expired at the
end of the 2010, as well as the draft of the new strategic document for 2011-2014,%
within the fourth strategic goal named: “Alternative methods of work’, foresees that
correctional recommendations shall be applied before and in the course of the prelim-
inary proceedings, during the main trial and after sentencing. Within that context,
the following six activities were planned: media promotion (continuously exploring
and raising public awareness), education of professional staff (additional education in
view of applying institute of police warning, the principle of opportunity, correctional
recommendations, applying prohibiting measure and temporary placement, all as
alternatives to the institutional measures), adopting criteria and selecting companies,
organizations and institutions in both public and social sector for implementation
of a correctional recommendation “volunteering in the humanitarian organization
or local community” and enlisting them, drafting special manuals for the alterna-
tive methods of work for all parties involved, mediation programmes (i.e. develop a
programme of vocational education and training of social care workers in charge of
implementing mediation procedure), as well as supporting projects that promote and
affirm the alternative methods of work.

In addition to what is outlined above, it should be emphasized that the new
Law, also, stipulates obligation for the prosecutor and a judge for juveniles to consider
the possibility and justifiability of pronouncing correctional recommendations before
passing an order on initiating preparatory proceeding, i.e. passing a decision on acting
upon prosecutors request for imposing correctional recommendation / juvenile
imprisonment sanction.

The new Law goes even further, and stipulates that correctional recommenda-
tions may be imposed for criminal offences punishable by fine or imprisonment for up
to five years in F BiH and RS, and three years in BD, or for criminal offences punish-
able by imprisonment for over five years, and three years, respectively, if such condi-
tions are in accordance with the principle of proportionality.

2 Children in conflict with the Law in BiH 2011-2014 (Strategic activity guidance)
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At the same time, there is no more limitation that certain correctional recom-
mendations may only be imposed by prosecutor, and others by a judge for juveniles,
but both a judge and prosecutor for juveniles may impose all six correctional recom-
mendations, one or more. The prosecutor’s office is in charge on keeping records
on imposed correctional recommendations and they shall not constitute a criminal
record and shall not be used to the detriment of juvenile, as well as in other proceed-
ings conducted by the prosecutor’s office or court.

Correctional recommendations are: personal apology to the injured party,
compensation of damage to the injured party, regular school attendance or regular
work attendance, volunteering in humanitarian organization or working for social,
local or environmental benefit, attending either individual or group instructive,
educational, psychological and other forms of counselling.

Conditions for applying the correctional recommendations are: that juvenile
confesses perpetration, that confession is given freely and voluntary, that there are
sufficient evidence that juvenile had committed the offence, that juvenile in writing
expressed willingness to make amends with the injured party, written consent to apply
correctional recommendations given by juvenile and parents or guardian in case of a
younger juvenile, written consent of the injured party when so required by law.

The purpose is to avoid initiation of criminal proceedings against juvenile,
and with its implementation contribute to the proper development of a juvenile and
strengthening of his/her personal responsibility in order to influence juvenile not to
perpetrate criminal offences in future.

If all conditions are met, the particular case shall be delivered to the competent
custodian authority that will appoint a person trained in mediation, monitoring and
reporting. Selection and application of correctional recommendations is conducted
in cooperation with parents, foster parents or guardians and the competent custo-
dian authorities, ensuring that the application does not affect the juvenile’s ability to
regularly attend school or work and taking into consideration the overall interests of
a juvenile. They can be imposed for a maximum term of up to one year and they are
calculated in full hours, days and months, and may be either substituted with another
correctional recommendation or suspended.

Pursuant to the statutory provisions currently valid in the entity laws, in Feder-
ation BiH, first, adopted was a “Decree on Application of Correctional Recommenda-
tions against Juveniles”®" which has the effect of a bylaw, and subsequently, immedi-
ately before the ne Law was adopted, the Government of Republika Srpska passed a
“Decree on Application of Correctional Recommendations against Juveniles.”*

21 “Official Gazette FBiH”, no.: 6/09
2 “Official Gazette RS” no.: 10/10



Mentioned Decrees are based on the principles of willingness, impartiality,
immediacy, proportionality and respect for civil and human rights. Transitional provi-
sions provide that competent ministries in the entities are responsible for training of
professional personnel, and also, for planning and providing financial resources within
their budgets. All competent authorities and bodies are obligated and entrusted with
implementation of the Decrees. Also, Federation Ministry of Labour and Welfare, and
Ministry of Health and Social Protection of Republika Srpska, are obligated to adopt
the General Criteria within 30 days from entry into force.

5.1. Problems in practice

Prior to the adoption of the mentioned Decrees, non-implementation of the
correctional recommendations in practice was mainly justified with the lack of a
bylaw that would prescribe necessary procedures. However, after adopting such
bylaws, problems that refer to lack of infrastructure, complicated procedures, need for
additional trainings for all proceeding participants, lack of personnel and inadequacy
/ unqualified existing personnel, and lack of technical working conditions, are still
evident in the implementation.

A particular problem in the implementation of the Decree in Federation of BiH
occurred because of the period of time between when the Decree was adopted until
the adoption of the General Criteria for selection of institutions and organizations
in public and social sector, i.e. companies and institutions. Namely, the Federation
Minister of Labour and Welfare adopted the Rulebook on the Establishment of the
General Criteria for selection of adequate companies, organizations and institutions
in public and social sector in which the correctional recommendation imposed on a
juvenile shall be implemented, only a year and a half after the adoption of the Decree.

5.2. Recommendations

For the implementation of correctional recommendations, as a different and a
more adequate method of dealing with children and juveniles in conflict with the Law,
it is necessary to provide basic conditions, i.e. infrastructure for their implementa-
tion by providing financial resources, and especially enable the social welfare institu-
tions, conduct additional trainings for all stakeholders involved in the procedure, and
intensify their use through pilot projects. An important element for their successful
implementation is public information. In this sense, and in relation to implementation
of a correctional recommendation on regular school attendance, it is of importance
to take care of informing and educating so-called “lay public”, which includes pupils,
parents, pedagogues, school principals and NGO representatives.”> We consider very

2 In more details on application of a correction measure of regular school attendance in
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purposeful the use of the planned pilot projects in this field that will be funded by
International Organizations.**

In relation to implementation of a process of mediation, the Law foresees a possi-
bility that if competent custodian authority does not have a person trained in conducting
mediation, there is a possibility to involve an organization authorized to conduct media-
tion (i.e. the BiH Association of Mediators). In this context, the question is whether the
Association of Mediators has adequately trained personnel and profile professionals that
would pursue this specific form of mediation, as well as adequate space for such activities.
Also, although we can consider this possibility as an interim solution until the custodian
authorities acquire necessary skills for conducting the mediation process, we believe that
it should be defined who in this case will bear the cost of mediation.

Because of the problems that, in practice, have arisen due to complexity of the
correctional recommendation implementation procedure, we believe that it would be
desirable and necessary to simplify it through bylaws. Since the enactment of relevant
bylaws in the Federation BiH and Br¢ko District is yet to come, we suggest that this
should be taken into account during their preparation.

6. DEPRIVATION OF LIBERTY, CUSTODY,
SERVING JUVENILE IMPRISONMENT SENTENCE

Special attention in the new Law on Protection and Treatment of Children and
Juveniles in Criminal Proceedings, is dedicated to creating new solutions that relate
to deprivation of liberty and ordering custody, i.e. serving juvenile imprisonment
sentence, because out of all stages of the judicial proceedings against juveniles, the
deprivation of liberty and duration of custody / prison afterwards, constitutes the most
sensitive phase of the proceedings. The provisions of international instruments in this
field, i.e. the application of standards in this part is very important, because no one,
even a child, can be unlawfully or arbitrarily deprived of liberty, and it is certain that
children because of their level of mental development, their sensitivity and specific
needs should not find themselves in custody or prison. In this respect, out of the inter-
national documents, we should especially emphasize the Tokyo Rules* and United
Nations Rules for the Protection of Juveniles Deprived of their Liberty.*®

“Strengthening of Juvenile Justice in Bosnia and Herzegovina: Application of alternative
measures’, doc.dr. Elmedin Muratbegovi¢, Sarajevo 2011

2 Project overview “Protection of children under risk and children in contact with the law in

BiH”, supported by Swiss Development and Cooperation Agency (SDC), Swedish International
Development Cooperation Agency (SIDA) and UNICEE

%5 Rules 10.3 and 13.3
26 Rules 27, 31, 38-46, 47, 48, 49-55, 59-62, 64, 65 and 66



6.1. Application of International documents / standards

Following the above provisions, where there is no absolute prohibition towards
deprivation of liberty and detention, the Law goes in the direction of giving preference
to alternative methods and placement of children outside of closed type institutions,
whereby for the first time a method of execution of criminal sanctions is prescribed
in detail.

Particularly, it should be noted that the deprivation of liberty in police stations
has been shortened from 24 to 12 hours; the same applies to the deprivation of liberty
in the prosecutor’ offices and courts in RS and F BiH. The BD has retained the earlier
legal solution, and the deprivation in the courts and prosecutor’s offices lasts 24 hours.
A juvenile deprived of liberty, while in the police station and prosecutorial custody,
shall be placed in a room separated from adults. In the course of making the detention
proposal, the prosecutor shall always give precedence to prohibiting measures (there
are five types prescribed), or temporary placement into reception centre or a similar
institution. In F BiH there is no institution foreseen for this purpose, and according
to available information, neither there is one in RS and BD. Custody can last up to 30
days with the court review upon the expiration of every 10 days, along with the state-
ment of the prosecutor about actions taken in the period prior to review. Following a
motion by the prosecutor, custody may be extended for up to 30 days in F BiH, and
for no longer than two months in RS and BD. In the course of preparatory proceed-
ings and before expiration of the deadline for custody, the judge, upon the prosecutor’s
proposal, terminates custody and immediately releases a juvenile. After the submis-
sion of proposal for pronouncement of criminal sanction, as well after pronouncing
institutional correctional measure or juvenile imprisonment, the custody may be,
upon Panel decision, extended in FBiH for additional two months, and in RS and BD
for additional 90 days with the review of justification conducted every month, specifi-
cally every 30 days.

Legal provisions stipulate that a juvenile in custody shall be separated from
adults. Also, juvenile imprisonment sentence shall be enforced in a juvenile correc-
tional facility that is separated and in no contact with the correctional facility in which
adult offenders serve the sentence of imprisonment. A sentence of juvenile imprison-
ment imposed on female juveniles shall be enforced in a separate juvenile correctional
facility for females or in a separate ward of the juvenile correctional facility.

Also, juveniles who attain maturity in the course of juvenile imprisonment shall
continue to stay in the institution for juveniles or in a ward for young adults unless
their social reintegration will have better effect if they are placed in an institution for
adults. Young adults that have been imposed a sentence of juvenile imprisonment
shall be placed in an institution with conditions similar to those of an institution for
juveniles.
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6.2. Recommendations

It is indisputable that international standards in the field of juvenile offence are
largely represented in the new Law.

However, as mentioned above, in this area, there are problems in their appli-
cation, which cannot be eliminated, without previously securing financial funds, in
other words, creating preconditions for implementation of legal provisions in practice.
This refers to the lack of adequate institutional treatment in a sense that, in general,
there are insufficient accommodation capacitates, or if there is accommodation, then
inadequate space for placing juveniles is evident, especially space for the purpose of
realization of temporary placement into a reception centre or a similar institution, for
the purpose of a custody measure or a juvenile imprisonment sentence, and for the
purpose of enforcement of a correctional measure - serving in a juvenile correctional
facility, as well as untrained and insufficient staff.

7. GENERAL CONCLUSION AND RECOMMENDATION

Although the legislation in the field of juvenile offence is of the highest quality,
if competent authorities at the Entity and BD level do not finally realize that it is high
time to create at least minimum requirements for the implementation of the Law, and
those at the state level that we desperately need, as soon as possible, the adoption of
a strategic document in this field, then this Law, as many others, will remain a dead
letter. It is also necessary to point out the problem of prevention that is completely
ignored, even though in the previously valid Strategic document, and also in the one
that is pending adoption, prevention is treated as a separate strategic objective. Specifi-
cally, in education of children and youth, the prevention should play a decisive role,
in order to avoid that, as they grow up, they become offenders, i.e. come into conflict
with the law, and in that sense the authorities at all levels should undertake adequate
measures and adopt programmes that they would be able to implement.

Most importantly, the attention is given to following issue - the adoption
of different legislation, as mentioned above, has created, from the beginning, legal
inequality of treatment in relation to children and juveniles, irrespective of whether
they perpetrated a criminal offence or they were victims of one. It is, therefore, neces-
sary to urgently respond in terms of harmonization of legislation in the Entities and BD,
as the European Commission?’ points out. Since the Law on Protection and Treatment

¥ On the issue of equal access to justice for all, including juveniles, the European Commission

calls upon “all relevant stakeholders to complete and harmonise the relevant legal frameworks
with a view to ensuring equality before the law”. First set of preliminary recommendations
from the European Commission on Structured dialogue on Justice between the European



of Children and Juveniles in Criminal Proceedings in FBiH is still in the parliamen-
tary procedure, it is the authorities in the Federation that should take into account the
above-mentioned when adopting the final text.

It is certain that International Organizations in BiH, in turn, are prepared, in
the future, to provide financial support and implement specific projects in this field.
On this occasion it is worth mentioning a project “Strengthening of Juvenile Justice
in Bosnia and Herzegovina” funded by the Cooperation Office of the Embassy of the
Republic of Italy in Bosnia and Herzegovina 2009-2011. Of special importance in the
project was the training of professional staff, primarily of judges and prosecutors in
the Federation of BiH and the Republika Srpska in January of 2010 and February
2011, when, in addition to local educators, Italian experts, juvenile judges and pros-
ecutors from the Republic of Italy, participated and presented their experiences in this
area and in legislation.

In this context it is necessary that local authorities do not remain passive, to
prioritise this issue, as soon as possible, and based on collected statistical data on the
number of registered cases of juvenile offenders and analysis carried out by the relevant
stakeholders and institutions, plan adequate budgetary funds. Also, one should bear in
mind the current internal structure of the relevant stakeholders and institutions, as well
as the number of employees, and accordingly, the obligation to establish special juve-
nile departments in prosecutor’s offices, courts, internal affairs, social welfare organs
and others as well as additional employment of new profile experts. In addition, it is
necessary to provide adequate material conditions. As was noted above, it is neces-
sary to pay attention to the current state of institutional treatment of juveniles, with
special emphasis on the lack of accommodation partially or completely (temporary
placement into reception centre, custody, a juvenile correctional facility, serving juve-
nile imprisonment sentence). Furthermore, there is a need for specialized training for
all stakeholders in the proceedings against children and juveniles. In order to improve
communication and coordination between all stakeholders in the proceedings, there
is a rising need for harmonized and specified record-keeping, with the possibility and
obligation to share information and feedback. Also, during the bylaw drafting process
by the competent ministries, as provided in the transitional and final provisions of the
Law, for the purpose of prescribing application procedures and, in particular, alterna-
tive models of action, making sure that they are not complicated, but simplified and
efficient. We believe that it would be purposeful to make specific manuals for the appli-
cation of alternative models of action for all stakeholders in the process.

Union and Bosnia and Herzegovina, held on 07.06.2011 in Banja Luka available at http://www.
pravosudje.ba/ in Bosnian. (for the English version, go to http://www.delbih.ec.europa.eu/
Publications.aspx?id=60&cat=12&lang=EN)
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Human Rights in Media

HUMAN RIGHTS IN PRACTICE:
OVERVIEW AND ANALYSIS OF THE SELECTED
THEMATIC TOPICS IN BIH MEDIA IN 2011

1. INTRODUCTION

The media image of BiH is strongly determined by the complex structures of
the political system and divisions which are made up of multiple characters: polit-
ical, national, religious, regional, ideological, etc. A difficult economic situation, high
unemployment rate, and social discontent make the situation even more complicated.
Visible, politically motivated, and system-based fragmentation of the media market,
which is a consequence of a state and social division along ethno-national lines, is the
most basic characteristic of media market in Bosnia and Herzegovina. Another feature
is the saturation of media offers, which is illustrated by the fact that for less than 4
million inhabitants there are 9 daily newspapers, 4 news magazines, 6 news agencies',
and as many (6) professional journalists associations. When it comes to electronic
media, along with the public service which is also complex (composed of Federation
TV and radio, TV Republika Srpska and corresponding entity radio, and the umbrella
broadcaster-BHTV1 and BH radio 1) there are 46 television stations and 151 radio
stations” with broadcasting licences in BiH.

The editorial policy of most of the above-mentioned newspapers represents the
exclusive interests of one of the three ethno-national groups in BiH. Although the
general elections in BiH were held on 3 October 2010, one should be reminded for
several reasons of a media “engagement” and treatment of certain political entities
in BiH media. First, the analyses of the media monitoring of the campaign showed a
high degree of the ethno-political affiliation of BiH media. Second, this was reflected
in the value of orientation reporting of specific political subjects, and preference to

Information from the internet site of Press Council in BiH http://www.vzs.ba, accessed on
31.01.2012

Information from the internet site of the Communication Regulatory Agency, http://www.cra.
ba/bih/index.php?uid=1273787399, 31.01.2012
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topics, values, and principles represented by political favourites, thus criticizing (often
lacking arguments) those that the given media did not support. Third, the pre-election
campaign in 2010 has led to the creation of media constellation, specifically a division
of media groups, which remained in place throughout 2011, and significantly affected
the media reporting on various topics. Fourth, such a distinct orientation of values
and ethno-politically based editorial policy were reflected in the coverage of topics
that related to the (non)-formation of the Council of Ministers over the course of
2011, inter-party relations, the position of BiH within the region and internationally,
internal relations within BiH society, etc. And, fifth, when talking about media profes-
sionalism and publicity were devalued where the entity public services, the Federation
television and Radio-television of Republika Srpska,’ completely ignored the prin-
ciples of professionalism and openly expressed their support for a specific political
party. During 2011, it became clear that the public service of the Federation BiH “has
turned into” a spokesperson of one political option, SDP BiH, while the public service
of the second entity, the Republika Srpska, still openly promoted the current ruling
SNSD Milorad Dodik.

After the pre-election campaign, there were a few changes on the media scene
in BiH. Fahrudin Radonci¢, the owner of the highest-circulation daily newspaper in
BiH “Dnevni Avaz” established a political party — Alliance for Better Future BiH -
with serious aspirations of coming into power. Thus “Avaz” as the most influential
newspaper in BiH, not only amongst Bosniaks, became the de facto party organ which
reflected during the pre-election campaign and afterwards as well. It is evident, based
on the monitoring of this daily newspaper that it was distancing from their “favour-
ites” Party for BiH of Haris Silajdzi¢, and SDA Sulejman Tihi¢, and grew closer to SDP
BiH and the editorial policy of the FTV and its editor Bakir HadZiomerovi¢.

On the other hand, another example of the “pre-election media project” in BiH
was a newly established news-television station called “TV1”.* The owner of this media
project is Sanela Jenkins who originates from BiH, but a certain share belongs to Safet
Orucevi¢. The initial capital investment attracted a considerable number of popular
journalists. It is interesting to note that this television station, during the pre-election
campaign, was very close to Haris Silajdzi¢ and his political option, as Sanela Jenkins
openly stated in Sarajevo media.’

The preliminary research results on state of media freedoms in BiH in 2011, jointly done
by the Press Council in BiH and Association “BH journalists”, especially in-depth interview
analyses, confirmed such practice of public broadcasters, while statistical support was given in
an analyses of the pre-election campaign in media, that during September and October of 2010
was conducted by the analytical team of Mediaplan Institute.

The main determinant of this television will be five-minute news screened each day, every
hour, from seven to 24.

In an interview for “Slobodna Bosna” Sanela also mentioned that she supports Haris Silajdzi¢,



A new media block which was established after the elections in 2010, along with
the FTV, openly supported the election winners, SDP BiH, and uncritically reported
on them. The new block was consisted of the magazine “Dani”, daily newspapers such
as “Oslobodenje”, and other portals. On the other hand, even the daily “Dnevni list”
which during the campaign in 2010 was close to HDZ 1990, adopted its editorial
policy to that of this new group.

Along with media from the Republika Srpska, magazine “Slobodna Bosna”
frequently expressed an open anti-SDP editorial policy often not choosing the words
when reporting on frauds and scandals whose (according to them) culprits were high-
positioned SDP BiH officials.

Hate speech as we remember it from the war and post-war period was mainly
gone®, but was replaced by more sophisticated forms of extreme political bias and
street language, abuse, persuasion and manipulation of national feelings and emotions
of the victims. Free and independent journalist reactions are affected by the lapidary
unethical language, which unnecessarily very often serves as an argument. Use of such
language may be detrimental to the effects of combating violence, corruption, and
injustice and may affect the credibility of information.

However, despite erosion in professional standards the media in BiH is still an
immeasurable source of information as the creator of public opinion. Thus the inten-
tion of this analysis - respecting the diversity and specificity of media in BiH - is to
explore how such oriented media reported on important topics that could be placed
in a wider field of human rights.

2. METHODOLOGY

Although our last 2008 Report on Human Rights in Practice was designated
to quantitatively measure the presence of all topics relevant to the field of human
rights (themes were based on the content of the European Convention on Human

because she thinks that he is a man who fights for BiH and does not allow anyone to humiliate
his country, although she pointed out that “TV1” as refreshment on BiH media scene, should
be politically neutral.

Communication Regulatory Agency (CRA) considered the complaint from the Association
of journalists of the RS in relation to informative programme of Dnevnik 2 and a TV show
60 minutes — Special “Rump Greater Serbia”, broadcasted on FTV on 9 January 2012 and
concluded that the station has not acted contrary to applicable rules and regulations, and in
reference to this case shall not undertake any further action. In the complaint against this
series, and content of the informative show on FTV, it mentions that TV FBiH has “trampled
upon all ethic and journalistic principles and in the basest way and undoubtedly, with stories
and journalist comments openly encouraged and spread national, racial and religious hatred
and intolerance” (published at: http://www.sarajevo-x.com/bih/rak-negativno-odgovorio-na-
prigovor-udruzenja-novinara-rs/120203159, accessed on 30.11. 2012)

HUMAN RIGHTS IN MEDIA



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

210

Rights), this time the methodology approach has changed. Rather than quantitative,
we focused on the qualitative analysis of selected cases; those that during 2011 have
attracted the most public and media attention. From the perspective of a researcher it
was important and challenging to include and analyze them in this report.

There were twenty cases selected. They included following topics: the treatment
of sexual minorities (viewed from the perspective of two cases, a murder of homosex-
ually oriented couple, and writing of SAFF magazine); minority issues (Sejdi¢-Finci
case); security in BiH and media treatment of issues related to it (case of weapons found
in the BiH Presidency building and terrorist attack on the USA Embassy committed by
Mevlid Jasarevic); decision of the Sarajevo Cantonal Assembly to finance the defence of
war crimes suspects; court proceedings against politicians, focusing on Dragan Covi¢
case, or a case of a media campaign against the deceased prosecutor Dijana Mili¢; a
case of religious education and turbulent debate in Canton Sarajevo; “Racketeering”
affair and a fine issued to magazine “Slobodna Bosna™; attacks and threats against
journalist Bakir HadZiomerovi¢, Slobodan Vaskovi¢, and the director of Centre for
Cultural Dialogue, Sanja Vlaisavljevi¢; political party financing, corruption, nepotism
and bribery in BiH; rape cases in Tuzla Canton; domestic violence; homeless children
and incorrect reporting on Roma children; and the impact of economic crises on the
socio-political reality in BiH).

The topics and cases listed were processed through 10 thematic sections: discrim-
ination, minority rights, the right to life and human dignity, the judicial processes and
state of judiciary, freedom of thought, conscious and religion, freedom of expression
(with two sub-sections: media freedom and attacks on journalists), political rights,
domestic violence and violence over women, children’s rights, and economic, social
and cultural rights.

3. DISCRIMINATION

The Bosnia and Herzegovinian society, divided by ethno-national groups and
issues concerning equal respect for fundamental human rights, reflects its views
through the media. In 2011, the minority groups were represented through media
reports in different capacities and were discussed through a variety of journalistic
forms. Ethnic minorities in different areas were a frequent topic of daily and weekly
print media that were usually published with the aim of highlighting the deprived
position of a constituent people on the territory where a majority of the population is
of other constituent people’, while real national, ethnic and religious minorities were

7 Sources: http://depo.ba/magazin/u-sarajevu-se-srbi-i-hrvati-teze-zaposljavaju-od-bosnjaka;

26. juni 2011 (accessed on 08.01.2011);



rarely mentioned, mostly in cases of social issues or in connection with the commis-
sion of delinquency or criminal offences.?

Sexual minorities appeared sporadically in the media in 2011, mainly through
reviews of events in neighbouring countries; Serbia, Croatia, and Montenegro. Jour-
nalists observed the topics only briefly, giving their conclusions in a sentence or two,
without providing detailed or researched analysis on the position of these groups or
reasons for their actions.

The event which combined the specific way of writing on sexual minorities and
criminal behaviour, thus attracting great public attention, occurred in the beginning
of October of 2011 when a double murder was committed in a village on the slopes of
Mt. Romania. The first account that came from news agencies reported that two men
were found dead in a village Miosici, while three suspects were detained.” The next
day media headlines featuring attention-grabbing question and exclamation marks
revealed that the victims were homosexuals'?, stating that this was the reason behind
the crime, suggesting that the killer was a third jealous lover. Despite unconfirmed
speculations, the journalist concluded the article with following text: “the bodies of
the two lovers have been taken for an autopsy”, undoubtedly drawing the readers’
attention to the sexual orientation of the murdered persons. In the first two days
following the incident all daily newspapers produced identical reports. Therefore, the
editor-in-chief of “Nezavisne novine”, with irony has criticized the public opinions and
work of journalists that reported on the murder'” “Two young men were killed in a
village on the slopes of Mt. Romanija. Of all the essential information for resolving this
crime, the public was concerned with the news that they were homosexuals. Only later
did the details emerge on their age, their names, and even that they were lying dead
in a deserted house for three days. Afterwards, we learned that they were killed by
another homosexual out of jealousy and that a young man was seen dead on the floor

http://www.poskok.info/index.php/Obad/index.php?option=com_content&view=article
&id=28595:diskriminacija-srba-u-sarajevu&catid=137:drustvo&Itemid=199; (accessed on
09.01.2011); http://www.bportal.ba/index.php?option=com_content&view=article&id=741:ha
fizovi-uloio-veto-diskriminacija-bonjaka-u-kolama-u-rs&catid=40:vijesti-bih&Itemid=58
(accessed on 12.01.2011);

8 “Helping Romas with 600.000 KM”, 22 September 2011, Dnevni avaz, p. 4
“Roma robbed a pharmacy”, SRNA Agency, 26.08.2011.
http://www.bljesak.info/web/article.aspx?a=38bcc08d-cdd6-4eab-b092-d7b8eafe8c5a&c=a
76d03e1-6e68-46ef-9626-00aalc12c7ae, (accessed on 13 January 2011)

“Two young guys shot dead”, 3 October 2011 Nezavisne novine, p.13

1 “Found two dead homosexuals, a lover killed them?”, 3 October 2011, Dnevni list, p. 24;
“Mysterious murder of Furtula and Pasali¢”, 3 October 2011, Dnevni avaz, p. 15

http://www.mojevijesti.ba/novost/99034/ubijeni-furtula-i-pasalic-bili-u-homoseksualnoj8230
(accessed on 14.01.2012)

“Gays do not shoot”, Nezavisne novine, 3 October 2011, p. 3
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by a neighbour who did not want to report the case to the police. I suppose that the
woman did not want to interfere with “gay business” as this was a disease they lacked
in the village. (...) It is incredible that in a society that has recently suffered a terrible
war, which is struggling with corruption, ethnic intolerance, poverty, and unemploy-
ment, the only important thing was who was sleeping with who. In the end it would be
to bad if it turns out that no one was with anyone and that there will be no catastrophic
consequences only because two human beings exchanged tenderness, and not slaps or
bullets.(...)” At the end of the article the journalist reveals the findings of the case as
police officially released to the public after the investigation. The very same public who
without prior facts, thanks to media, assumed wrongly, and was guided by the usual
stereotypical reasoning and intolerance towards minorities: “There is sadness on the
slopes of Mt. Romanija because someone killed his cousin and his friend over 3.000
Euros” Namely, on the fifth day after the murder (the second day after media allega-
tions that it was a murder motivated by jealousy of a homosexual partner) the police
said that men were murdered because the killer suspected that two years ago they
stole a gun, 3.000 KM, gold ring and 30kg of smoked meat from him."* The police offi-
cial that released this news commented that media writings were unprofessional and
discriminatory: “Media reports included repulsive texts that make one family tragedy
even more difficult. The police in East Sarajevo by shedding light to this crime, in short
time denied such articles”

The media, after such a drastic violation of fundamental ethic principles which
resulted in the discriminatory portrayal of two murdered men have never in any way
acknowledged the mistake, nor made an apology to the families of the victims.

This event, as well as the way of reporting on sexual minorities, is not a unique
example of discriminatory public speech. Unfortunately, the mass media is frequently
used in order to humiliate and stigmatize this group of the population.

In Bosnia and Herzegovinian society there are individuals and organizations
which frequently use the availability of the media, whose editorial policy supports their
views and stances towards a certain minority population, with the aim of spreading
their views. Fatmir Alispahi¢ is a writer and a journalist for SAFF, a magazine that
mainly deals with topics related to Islam; its postulates and applicability in every day
life. In this magazine one can read instructions on “the only right” way of life, and
condemnations of those who do not follow it. On several occasions, Alispahi¢ wrote
about homosexuality in SAFF. Given the fact that this magazine does not have large
readership, the text published there only sparks a reaction when picked up by some of
the more influential media, such as daily and weekly press or other dominant portals.
Alispahi¢ published an article in SAFF in July 2011™ titled “Gayness: War against

13 “Furtula killed because of a robbery?”, Press RS, 4 October 2011, p. 7
" “Gayness-war against God and Man’, 29 July 2011, SAFE, p. 18 - 21



God and Man” discussing a homosexual march in Zagreb which was held in order to
attract attention to gay rights. This article was picked up and published by some of the
more influential media in BiH. The discriminatory tone of the article is characterized
by the insulting vocabulary that Alispahi¢ uses in his column. The author repeatedly
uses terms of colloquial character, such as “gays” and “gayness” to humiliate and insult
members of this sexual minority. The author, in his text, writes that “gayness is a global
project for the degeneration and enslavement of mankind!”

After this statement, which the author shared with the auditorium, the text
continues with claims that are dominated by hostility, intolerance and hateful speech
and ending with a conspiracy theory: “Who is the one that cares about the degen-
eration of mankind, the dissolve of motherhood and fatherhood, the hoist of the
so-called third sex which became common in fashion industry, and now is conquering
the Western nurseries where a role of a male and female heroes is taken over by a
bisexuals of a “teletubbies” type, while the role of family is played by divorced parents
and picture book named “A friend of my dad...”?; is this a conspiracy plan to reduce
the population on the planet, or Zionist project that goes for global destruction of
culture of family, so that saved Jewish family can remain as a stronghold to the new
rulers of the World...?-are all questions that can one write about., the author writes.

This is not the only discriminatory article from the magazine SAFF. Phrases
such as “gayness” continued to appear in the SAFF texts in November and December.
Namely, in early November, the SAFF published their own interpretation of the news
about forty four Masters” students from the programme Gender Studies at the Centre
for Interdisciplinary Postgraduate Studies of the University of Sarajevo'®. The maga-
zine informed the readership that this is a study programme which deals “with the
history of gayness, supporting same sex marriages and the adoption of children by
gays and lesbians”

After publishing this text, the public were outraged and demanded a punishment
for the hate language used by the authors in SAFE. A few days later, the Press Council
punished the magazine for drastic breach of the Press Code of BiH. SAFF, despite the
opinion of the Council and, more importantly, the citizens of BiH, continued with
hate language and on 18 November publishes text “European unity against the queer
mafia’, which was signed by the entire editorial staff of SAFE On three pages (22-24)
the editorial office, in following way, describes the reasons why they were sanctioned
by the Press Council of BiH: “Gayness strives toward drastic forms of endangering
democracy and freedom of speech in order for the gay to be protected as a sacred cow
in India, or Big Brother in Orwell’s “1984”. A gay became a synonym for democracy
and human rights, and one who dares to brown fagot, shall be criminally, politically

15 “The Magistrate of Gayness Promoted in Sarajevo: 44 Debauchery Experts, 2 November 2011,

SAFE, page 12
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and media haunted as the worst criminal” Individuals in other media, using irony and
sarcasm responded to these writings.'®

During months long public correspondence, the media in BiH showed that in
public speech there is still room and possibility for disseminating ideas spoken by hate
language, and also that public is not completely deaf to such stances and statements,
and that there is a way to oppose and insist on their sanctioning.

4. MINORITY RIGHTS

So far a lot has been written and researched on the treatment and perception of
national, sexual, and religious minorities."” The focus, mainly, was on Roma minority,
as the largest in BiH, but also the minority that enjoys separate treatment because of
severe economic and social position, and permanent existential, social, and political
marginalization.

During the 2011, special media attention was drawn to (attempts) implementa-
tion of the Court ruling in “Sejdi¢ and Finci against Bosnia and Herzegovina” case.
This case was adjudicated before the European Court of Human Rights in Strasbourg,
following application from Dervo Sejdi¢, a member of Roma, and Jakob Finci, member
of Jewish community in BiH, on 3 July 2006, who as members of national minorities
were unable to run for the Presidency of BiH and House of Peoples of BiH. The Court
in Strasbourg issued a judgment on 22 December 2009 in favour of Sejdi¢ and Finci.'
The Court ordered BiH to harmonize disputed provisions with the European Conven-
tion on Human Rights, to which it was also bound by the Stabilisation and Association
Agreement with the EU, signed on 2008, where a deadline for these changes was set
from one to two years. Unfortunately, BiH has not fulfilled its obligations within the
stipulated timeframe.

As media reported, on 29 April 2010, the Parliamentary Assembly of the
Council of Europe adopted a Draft resolution and Draft recommendation whereby the
authorities of BiH have been called to seriously engage in amending the BiH Consti-
tution, in accordance with the judgment of the European Court of Human Rights in

“Is Fatmir Alispahi¢ a gay?”, 11 August 2011, Oslobodenje, p. 11.

Extensive and continuous research was conducted by Sarajevo’s Mediaplan Institute (in the
period from 2006 - 2009), and during 2010 and 2011 Sarajevos Media centre conducted a
research related to perception of minorities in media space in BiH, and the region, focusing on
Roma. Tuzla’s Bureau for humanitarian issues also dealt with the research of the perception of
minorities in media.

The full text of the judgement in the case “Sejdi¢ and Finci vs BiH” is available on the internet
site of the Ministry for human rights and refugees, http://www.mhrr.gov.ba/ured_zastupnika/
novosti/?id=1008



the case Sejdi¢ and Finci” However, despite the fact that the BiH Council of Minis-
ters appointed a working group for drafting the amendments to the Constitution and
addenda to the Election Law, these changes never happened. The reason is the lack of
consensus on the core of constitutional changes where the politicians from both enti-
ties expressed large disagreements."

During the summer, “Slobodna Bosna” reported that Council of Ministers of
BiH began preparations for the implementation of the judgment of the European Court
of Human Rights, and has tasked the Ministry of Justice of BiH to form a working
group that will deal with the implementation of the judgment in the case “Sejdi¢ and
Finci v. Bosnia and Herzegovina”® In certain moments, the scepticism and doubts
were expressed that not only that the judgment will not be implemented until the
end of the calendar year, but also that interdepartmental working group that would
begin with amendments to BiH Constitution will not be formed. Certain politicians
in BiH, like a representative in the House of Representatives of the BiH Parliamentary
Assembly Sefik Dzaferovi¢ expressed their “fear of the session of the Committee of the
EU Council of Ministers”*

In the meantime, the Joint Ad hoc Committee of both Houses of the BiH Parlia-
mentary Assembly was formed. As “Oslobodenje” reported, “the deadline for making
a decision that would be in accordance with the judgment of the European Court of
Human Rights and that would decant to the amendments to the Constitution of Bosnia
and Herzegovina should be the end of November of 2011 By then, the Committee
should have offered a solution for the implementation of the 2009 judgment. To this
parliamentary body, “a delegate Krstan Simi¢ was appointed on behalf of SNSD,
and delegate Borjana Kristo on behalf of HDZ BiH”*, while appointments of other
members of the Joint Ad hoc Committee from the House of Representatives of the
PA BiH was completed at the first next session, on 10 October. Following MP’s were
appointed: Saga Magazinovi¢ (SDP), Sefik Dzaferovi¢ (SDA), Borislav Boji¢ (SDS),
Ismeta Dervoz (SBB), Beriz Belki¢ (Party for BiH), Bozo Ljubi¢ (HDZ 1990), Zvonko
Jurisi¢ (HSP), Mladen Ivankovi¢ Lijanovi¢ (Peoples Party Work for Progress), Vesna
Krstovi¢-Spremo (PDP), Petar Kuni¢ (DNS), and Nermin Puri¢ (DNZ)”. The represen-
tatives have adopted two conclusions, upon Sefik DZaferovi¢’s proposal, that in case no
consensus of all members on the amendments to the BiH Constitution is reached, but
agreement is reached amongst two thirds of the representatives, such proposal shall be

“They are kicking us out of Council of Europe’, 27 February 2011, Dnevni list, p. 6.

2 “BiH Council of Minsters started with preparations for implementation of the judgment of

the European Court of Human Rights, and adoption of the State Legal Aid Law”, 21 July 2011,
Slobodna Bosna p. 41 - 42.

2L “Sejdi¢ - Finci again in the beginning’, 9 September 2011, Oslobodenje, p. 3.

22 “Deadline for amendments 30 November”, 4 October 2011, Oslobodenje, p. 9.
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forwarded to the parliamentary procedure. Second conclusion suggests that the Ad hoc
Committee should involve the National Minority Council of BiH in its work.®

With the support of the Konrad Adenauer Stiftung, in mid October a debate on
the implementation of “Sejdi¢ and Finci” judgment took place in the BiH Parliamen-
tary Assembly. Besides the parliamentarians, members of the BiH Election Commis-
sion, National Minority Council of BiH, and members of governmental and non-
governmental institutions attended the debate. Christian Schwartz-Schilling, former
High Representative in BiH, on behalf of the organizers, stated that the Committee
should specifically adhere to the judgment of the European Court of Human Rights
and not go into other areas.** Dervo Sejdi¢, the President of the Roma Union of BiH,
by tearing apart the Parliament’s conclusion, expressed his dissatisfaction with the
work of the Ad hoc Joint Committee of both Houses of the Parliamentary Assembly of
BiH for implementation of the Judgment of the European Court of Human Rights.*®
Sejdi¢ warned that International Community had to exert more pressure on the BiH
authorities in order to implement the judgment of the European Court and it should
not have allowed that this task remains unfinished for almost two years after the ruling.
Jakob Finci, too, warned of the unacceptable situation where a voice of minorities in
the Committee will not be heard, i.e. none of the Committee members belong to the
minorities.”® Zoran Male$evi¢, notary and an expert on the European Convention on
Human Rights, condemned the act of Sejdi¢ and said that he has violated the very
same Article under which he filed an application to the Court, because, in front of
cameras, he tore apart the conclusion of the state legislative authority. Malesevi¢ states
that with this act Sejdi¢ has discriminated public “political or other opinion” and that
by his freedom of expression he violated the right of another to express”?’

“As much as Sejdi¢ was exposed to accusation for inappropriate behaviour and
humiliation, the decision of both Houses of the BiH Parliament, numerous uncertain-
ties, diametrically different notions of the “tailored” constitutional changes, conflicting
political concepts and irreconcilable visions of the future of BiH, give him the right,
as well as to citizens of BiH, to be pessimistic about the final lunge in creating func-
tional BiH, conceptualized as the main target and intervention strategy to overcome
the Constitution of BiH”, a journalist from Mostar’s “Dnevni list” commented”* The

2 “First step for the implementation of “Sejdi¢ Finci” judgment”, 11 October 2011, Nezavisne

novine, p. 2-3.

2% “Primary task eliminate discrimination”, 14 October 2011, Nezavisne novine, p. 7.

> “Sejdi¢ tore apart the conclusions’, 14 October 2011, Dnevni avaz, p. 8.

%6 “Sejdi¢ tore apart the conclusion of the BiH Parliament”, 14 October 2011, Oslobodenje, p. 6-7.

27 “Sejdi¢ violated the Convention on Human Rights”, Nezavisne novine, 17 October 2011, p. 5.

2 “Local politicians will not even agree on “adjustment” of the Constitutional change”, 19 October

2011, Dnevni list, p. 6-7.



chronology of events that culminated in tearing apart the parliamentary document,
with analyzes of the “fraudulent behaviour of local political leaders and passivity of
international community” owing to which “the essence of implementing the Stras-
bourg judgment-elimination of all kinds of discrimination from the BiH Constitu-
tion-is lost”, was followed by BiH magazines, as well.*’ For failure to implement the
judgment, the media from Banja Luka look for culprits amongst actors from Federa-
tion, by defending, on the other hand, the “discriminatory” constitutional structure
and giving amnesty to political actors from RS. As the editor of “Novi reporter” writes,
the judgment is a different story, and it is “never further from realization, since instead
of considering congruous, minimal interventions in the electoral process for the BiH
Presidency, the parties from Federation and non-governmental organizations from
Sarajevo began to compete in political madness, initiating crazy “initiatives” for
megalomaniac reconstruction of the entire system on which so far joint institutions of
Bosnia and Herzegovina have been based. Even Dervo Sejdi¢ was not spared in this
commentary, for who it was written that he “dreams of BiH with one president, which
tells enough of the false reasoning of intention why, together with Jakob Finci, he
launched an avalanche on the occasion of the judgment. Because, that “one president”
surely would not be a Roma, but, following the local ethnic mathematics, perverted
interpretation of the “European principles” to this position inevitably would bring
Bakir Izetbegovi¢, Zeljko Komsi¢, Sulejman Tihi¢, Zlatko Lagumdzija or someone
else, but in any case someone that would unequivocally advocate for outvoting, loyal
to Bosniak maximalist concept”*°

As media reported, a week before the deadline (end of November), the Joint Ad
hoc Committee of both Houses for implementation of the Judgment of the European
Court did not produce any concrete results. “Although it was planned that represen-
tatives of political parties, National Minority Council and non-governmental sector
present their commentaries to the previously given party positions on the election
of the Presidency members and composition of the House of Peoples of the BiH PA,
this did not happen, and instead the representatives of the political parties, again,
presented their proposals” As Committee Chairman Sefik Dzaferovi¢ stated “the aim
of the constitutional reform is not to make BiH even more dysfunctional, but one
where all citizens will be equal’®' However, even after the tenth session of the Ad
hoc Committee, no consensus on concrete amendments to the BiH Constitution was
reached. As media from Banja Luka reported, the only concrete amendment proposal
came from a Committee member belonging to SNSD, Krstan Simi¢, but no vote on
the mentioned amendment took place. Simi¢ proposed that the Committee of both

¥ “Dervo and Jakob against the rest of the World”, 21 October 2011, Dani, p. 32-34.

3 “Small country for a big holiday”, 9 November 2011, Novi reporter, p. 12-13.

31 “No progress on election to the state Presidency”, 23 November 2011, Dnevni list, p. 8.
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Houses of the BiH Parliament should consist of 17, instead of current 15, members
whereby two new members would be belonging to the national minorities and ethni-
cally uncommitted citizens, in a ratio one from F BiH and one from RS.*

Although the Committee has failed within the given deadline (end of November)
to harmonize different and politically connotative positions and propose concrete steps
and measures for implementation of the judgment in the “Sejdi¢ and Finci” case, the
representatives of the House of Representatives of the BiH Parliamentary Assembly,
during discussion on the Committee report, stated that it should continue with its work
in 2012. One of the few steps ahead in its work on the course of 2011 was the opinion
of the majority to form a caucus of the “others” at the House of Peoples of the BiH PA.*

However, the Committee was not spared of criticism. So in one of the last
editions of “Dani” magazine, it was mentioned that even the Committee members,
at the time of their appointment on the 13 October, did not believe that the work will
be completed by the end of 2011. “Once again, in fact, it showed that the Constitution
and the laws, especially court judgments, here, serve for interpretation and not imple-
mentation. In a style of a great demagogue, chairman of the former committee Sefik

» «

Dzaferovi¢ confirmed this to “Oslobodenje”, “Dani” conveyed”**

5. THE RIGHT TO LIFE AND HUMAN DIGNITY

When reporting on security issues, the media mainly report on daily events by
copying press releases from the ministries, police departments and prosecutor’s offices
or quoting the representatives’ statements from these services with very little research
engagement, frequently using the principle “if it bleeds it leads”. “Sensationalism” is
another dominant trend in reporting on topics that relate to security and crime. An
example from “Nezavisne novine” a newspaper from Banja Luka shows the impor-
tance of the position of the media, target audience, and closeness to specific political
circles. The journalist from this newspaper portrayed Sarajevo on a few occasions as
a “dangerous city”. Thus, the text “Armed Conflicts Again on the Streets of Sarajevo’,
published on 4 February, noted negative content and a negative attitude towards the
authority and the police, neither of which contribute to resolving any problems. Based
on the analysis, which was conducted by the Mediaplan Institute® in early 2011, it can

32 “They are asking for more time for the amendments”, 2 December 2011, Nezavisne novine, p. 2-3.

33 “The Committee for implementation of Sejdi¢ Finci judgment continues work”, 23 December

2011, Nezavisne novine, p. 2-3.

¥ “The judgment that nobody cares about!”, 23 December 2011, Dani, p. 13.

3> With the method of analysing the media content produced was qualitative-quantitative report

based on the time sample of six weeks-from 1 January to 12 February 2011. The sample was



be concluded that the media (daily newspapers, TV news and web portals) is domi-
nated by themes such as homicides and robberies, rapes and other physical assaults.
The reason for such reporting lies with the fact that these topics are the most common
type of crime that happens in reality. The most illustrative examples of reporting within
this category are reports from the media on gun fires on the streets of Sarajevo, acti-
vated explosive devices and robberies. The exceptions are periodic magazines that do
not report on daily events, but are more devoted to topics that require more research
such as organized crime, terrorism, or issues of the general state security. A qualitative
analysis showed that these themes are subject to different interpretations, equally in
accordance with a specific value system and political orientation of the magazine itself.

The themes that concern the general state security also touched upon: the issue
of the BiH Presidency (finding weapons in the building of the BiH Presidency), the
presentation of the statistical data from the Mol on security in Canton Sarajevo and
F BiH, media campaign Stronger, faster, better, unsafe military facilities in BiH and
ammunition stockpiles. Among these themes, the most interesting topic was certainly
the weapons found in the BiH Presidency building and the way media reported on
the incident. The BHTV1 broadcast two stories that contained negative connotations
of the journalist. The first story from 12 January contains an unusual announcement:
“It was not an ordinary day today in the BiH Presidency building. News circulated at
storm-like speeds - explosive found. In the end it turned out that there was too much
ado about nothing.” The author continues in the same sarcastic tone, which is unusual
for BHT: “Where did the military equipment in the BiH Presidency building come
from? This question would be posed in any well-established state in the world” Even
though it was emphasized in the article that there was no danger of explosion, or need
for evacuation, many questions remained unanswered. On the second day, 13 January,
the BHT criticized relevant security institutions with the same tone: “Authorities
remain confused after yesterday’s scandal revealing that weapons and military equip-
ment, more than a decade old, were found in a room of previously unknown content
in the highest state institution building, the BiH Presidency. The police agencies unan-
imously claim that they are neither responsible nor have jurisdiction. They shifted the
blame on each other. The Presidency demanded more serious protection from those
that safeguard them and other high state officials and highest officials of foreign states

2.713 news/web text and 323 TV announcements. As explained in the methodological section
of this report, there were indications that media in a campaign way and superficially write on
security problems in BiH focusing on tragic and shocking vents, often in a sensationalistic way,
which affects the overall unfavourable political and security situation in BiH. Therefore, the
research should determine to what extent and how the most significant media in BiH report
on topics that are determined by safety aspects. The research is scientifically designed platform
for further dialogue with stakeholders and media that can be both an incentive and corrective
to the activities implemented by the EUPM in BiH.
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that reside in our country”. The author of the story attempted to raise readers’ fears
even more, remarking: “Who claimed that the ammunition was left over from the
war? Can it be said with certainty that it was not brought to the building afterwards?”
Once again, the article included many unanswered questions even though the point
of the media should be to respond to questions. On the other hand, RTRS broadcast
four stories on the weapons found in the BiH Presidency building. On 12 January,
the anchor opened with following words: “Instead of the lost original document of
the Dayton Peace Agreement, military weapons and material technical devices were
found in the BiH Presidency building today. It remains unknown who stored it there.
But the question remains whether the Presidency building was a civilian target in the
war.” The following day, the same topic was on headline news: “Weapons and military
equipment were found in the BiH Presidency building, which from 1992 to 1995 was
the headquarters of the Presidency of the Republic of BiH and most important part of
the command structure of the RBiH Army. The recovery of these weapons and equip-
ment destroys the common belief that it was only the Serbs attacking the Bosniaks,
who did not have any means to defend themselves”. In the story, the author comments
on the fact that no one in Sarajevo seems to show any interest in this case. As evidence
of “disinterest and neglect” of citizens in Sarajevo, a press statement was released from
the Spokesperson of the Canton Sarajevo Prosecutor’s Office who stated that there will
be no investigation in this case because there are no elements for it. Another media
that is largely “consumed” in Republika Srpska is a daily paper called “Euroblic”. The
newspaper has carried a commentary that was negatively coloured. Commenting on
the weapons found in the Presidency building, the journalist wrote: “Translated into
simple terms, this is proof that the building which accommodated the War Presidency
of BiH, and the top of the so-called BiH Army, was a military location from which
plans were made, and attacks carried out”*

The topic of terrorism has not been represented extensively in the media
(during the period subject to analysis by the Mediaplan analytic team) including
Islamic terrorism and its manifestations in BiH. These manifestations have proved
to be serious threats to the security of the country and its citizens in the past. In the
feature story published on 1 February on RTRS, published on the occasion of a call to
BiH authorities to investigate a case of human organ trafficking of killed Roma in the
last war (Sijekovac), a journalist very skilfully combined statements of the experts on
the fight against terrorism and organized crime and concludes: “The expert team has
warned that a recruitment of potential terrorists for attacks similar to recent attacks
in Russia is an ongoing threat in BiH. At the end of 2010, the UN Security Council
included BiH on its list of potential terrorist threats” In a few cases where terrorism
is concerned, parallels are drawn between BiH and events around the world (such as

36 “Basements of Sarajevo’, 15 January 2011, Euroblic, p. 2.



the demonstrations in Egypt and bomb attack on Moscow airport). Thus, following
Moscow tragedy, a text was published in “Nezavisne Novine” in which people of
different profiles, such as Marko Nicovi¢ from Serbia, or Dzevad Galijasevi¢ from
BiH, warned the public about terrorism in BiH.* In the 2 February edition, while the
Egyptian revolution was still ongoing, Galijasevi¢, with the support of colleagues from
the expert team for the fight against terrorism, warned of the presence of the Muslim
Brotherhood in BiH.*

An extraordinary terrorist attack on the USA Embassy in the centre of Sarajevo
by Mevlid Jasarevi¢ on 28 October 2011 was followed by a flurry of media attention.
In her commentary published in Oslobodenje, Borka Rudi¢ (the Secretary General of
the Association of “BH Journalists”) said that media have put on a performance for
their audience, especially media from the RS. It seemed as they were waiting for some-
thing like this to happen in order to further criticize state institutions, Federation TV,
and some privately owned media. To give an example of appropriate reporting, she
mentioned the services Sense, TV Sarajevo and TV1.* The portal “Sarajevo-X” was
amongst the first to report on the attack. “Mevlid Jasarevi¢ from Novi Pazar in Serbia
shot at the American Embassy in Sarajevo with Kalashnikov at around 15:35. After a
halfan hour of drama he was shot from a sniper;” reads the highlight of the news which
was published only six minutes after the shooting started (which was later confirmed
to have lasted for a full 40 minutes). Without prejudice and journalist assessments,
this portal relayed a factual course of the events including photographs and video
recordings.”’ Additionally, the media reported, that after being shot the attacker was
taken away by ambulance. The SIPA Spokesperson, Zeljka Kujundzi¢, confirmed to
“Srna” news agency that the person who shot at the American Embassy was arrested.
After the initial confusion, additional complications were caused by the fact that the
city was blocked off for several hours from the Alta shopping centre as far as hotel
Bristol. Some media, mainly those with Serb affiliations, never failed to mention his
religious affiliation, i.e. belonging to Wahhabi movement. “Glas Srpske” reported that
a “Wahhabi shot at the American embassy”*, while Kurir emphasized the fact that this
particular Wahhabi was from Novi Pazar.*? In its 9 November edition, Banja Luka’s
“Novi Reporter” warned readers of the danger of Islamic radicalism. “After Mevlid

37 “Terrorists target BiH”, 26 January 2011,Nezavisne novine, p. 4-5.

3 “Muslim brothers present in BiH”, 2 February 2011, Nezavisne novine, p. 4.

¥ “Who to believe: FTV or your own eyes?”, 31 October 2011, Oslobodenje, p. 6-7.

0 www.sarajevo-x.com, “American Embassy in Sarajevo under attack, the attacker wounded”, 28

October 2011.
www.glassrpske.com, 28 October 2011.

2 “Wahhabi from Pazar shot at the American embassy”, 28 October 2011, Kurir, http://www.
kurir-info.rs/vesti/vehabija-iz-pazara-pucao-na-ambasadu-sad-u-sarajevu-142218.php.
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Jadarevi¢, a 23-year-old Wahhabi, shot at the American Embassy building in Sarajevo,
attention was drawn to Islamist groups in BiH and the Western Balkans, seemingly
more than before. Perhaps because the target was the territory of the most powerful
embassy in BiH, and not some local facility as it was the case in Bugojno, Vitez, Gornja
Maoca, Bocinja, not to mention all of the incidents when members of the local popu-
lation were killed or ‘only’ intimidated by the radical Islamists”** Reporting on the
post-festum of the terrorist attacks in Sarajevo, a journalist from “Slobodna Bosna”
wrote about the “crazy, seemingly meaningless, and frantic” gunfire that Wahhabi
fanatic Mevlid Jasarevi¢ was firing for an entire hour on the USA embassy building
located in centre of Sarajevo. This has opened up a number of problems, security, and
political in nature. Question whether Jasarevi¢ was a random case or all precondi-
tions for his arrogant demonstration of violence were prepared years before emerged.
This event also has sparked an argument at the meeting of the BiH Presidency. As
this paper published, Bakir Izetbegovi¢ had a fierce argument with Almir Dzuvo,
director of the Intelligence-Security Agency, who “openly accused a Bosniak member
of the BiH Presidency for attempting to minimize the fact that Mevlid Jasarevi¢, too,
as terrorists from Bugojno, was a member of the Wahhabi movement. As a real son
of his father”, further writes the paper, “Izetbegovi¢ junior throughout the entire
meeting was emphasizing that Jasarevi¢ was an “ordinary” criminal, referring to his
police record from Austria, where in 2005 he was sentenced to three years of impris-
onment, for robbing 100.000 Euros”* Mostar’s “Dnevni list” came hard on Party for
Democratic Action (SDA) accusing it for being on the way to be declared a “criminal
organization” and guilty for flourishing of terrorism and radicalism in BiH.** “Dnevni
list” stands in defence of Islamic Community in BiH, where certain media correlated
them with this terrorist attack (because it tolerates existence and activities of radical
Islamic groups in BiH), so for this purpose an interview with Dr. Zuhdija Adilovi¢,
Dean of the Islamic Pedagogical Faculty in Zenica was published.*® In the interview
for “Oslobodenje” done by Vildana Selimbegovi¢, a Bosniak member of the BiH Presi-
dency Bakir Izetbegovi¢ appeals to the highest state authorities to react, and preven-
tively act to avoid such situations.*

# “The frequency of isolated incidents”, 9 November 2011, Novi reporter, p. 14-16.

* “Fierce arguments in the BiH Presidency”, 3 November 2011, Slobodna Bosna, p. 16-19.
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The first wave of the reaction on the terrorist attack was followed with some
reports that were at the verge of being bizarre, such as those that reported that after his
mother visited and “criticized” him in prison, Jasarevi¢ cried.*®

It is interesting that, daily newspapers and web portals, when reporting on
crimes and security issues in general, are dominated by informative-narrative head-
lines that are usually most appropriate for informative reporting. Other forms of
headlines used were those of sensationalistic nature. In order to attract readers, daily
papers and portals frequently use sensationalistic headlines and, generally speaking,
use sensationalistic way of reporting. Thus, “Dnevni Avaz” frequently uses such
headlines-“A sister of a monster from Hlapcevic testified: A day before the massacre
I saw his face distorted, I sought help from the police and doctors™’, “A frantic junky
demolished a corner shop with a pick and went wild in the police”, or “Struck his
uncle with the Swiss knife in the back™', with frequent use of jargons and argoism
(a car slashed women, a cistern grinded a car and the driver, junky went wild in the
police, “Sieved Emir Jasarspahi¢ Dosa”). There were few examples of sensationalistic
headlines reported in “Glas Srpske” -“Powerless old woman brutally raped”?, but also
fictional-“Bakir seeks Suzana’s head”. There were also emotionally toned headlines,
such as the one of Sanja Vlaisavljevi¢’s column-“Traumatized confession of a citizen
in fear of her life”-in which the author describes her unpleasant Sarajevo experience
(verbal insults, physical attack against her Centre for Culture of Dialogue), and some-
what ironically compares herself with Slobodan Vaskovi¢ who immediately before
that claimed that his life in Banja Luka and RS was in danger. Some headlines were
designed in a way that they revealed certain peculiarity, such as-“He stole a car and
smoked meat”>* Also in “Vecernji list” we found examples of sensationalistic head-
lines, which suggest the uncertainty of citizens in general or exaggeration on some
events, for example-“Horror in Brodska Posavina: Explosions and fire in Bosanski
Brod oil refinery: Citizens of Brod were a seconds apart from a disaster”, although
the article gives data that confirms the seriousness of the situation in the oil refinery,
words such as “disaster” and “horror” in the headlines have blown the event out of

18 “Mevlid Jasarevi¢ cried because his mother “criticized” him?”, www.24sata.hr (accessed on
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“Mevlid Jasarevi¢ cried before his mother”, www.nezavisne.com (accessed on 03.01.2012).
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proportion.” Illustrative is an article titled-“Bosnian Fritzl and stepmother for seven
years have starved and abused two girls” which resembles the case of Jozef Fritzl from
Austria.” Some articles use very questionable vocabulary that borders with sensation-
alism, even gruesomeness: “She killed her husband with rakes, while a lover killed her
with Yule-log”*>” On the other hand, a number of fictional headlines were observed in
daily “Oslobodenje”. Such include those that used unusual way of describing criminal
activities (“They borrowed fuel from the dredger”*®, “Operated in weekend houses™),
quoting someone else’s statements or messages (“Mesa, the game is over”®), or
descriptive, using the metaphors, to describe the perpetrators of crime (“Septuplets
from Zivinice remain behind the bars™®").

In 80 percent of the cases the daily newspapers and portals used only one
source of information, while the lowest percentage with a single source was recorded
in “Nezavisne novine”-57 percent. Also, in the central television news broadcast, the
majority of content was with a single source (on FTV and TVSA more that a half).
Another observation of the Mediaplan analytic team was that even in the texts with
more sources, in over 70% of cases the sources are uniform, meaning that they give
identical picture and interpretation of the event that is the subject of the report.
The only media that in this period had a greater number of competing sources was
24sata.info. As for the sources themselves, the most common source of information
are spokespersons or press offices of the entity ministries of interior, cantonal police
departments or prosecutor offices, lead by the BiH Prosecutor’s Office. To a lesser
extent used citizens, police inspectors, various experts (psychologists, criminologists,
experts), and unanimous sources were used as sources.

The articles on organized crime were very common in magazines. One of the
most common topics was the investigation and trial against the “criminal organi-
zation of Zijad Turkovi¢”. “All crimes of Zijad Zika Turkovi¢” was a headline of an
article published in “Slobodna Bosna” in early January, which mentioned the murders
backed by this group, with clearly negative attitude towards Turkovi¢ (“Coldblooded
murderer Turkovi¢ at the time, skilfully using the long-standing friendship with Toli¢,
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was convincing a desperate woman, how he was trying to locate her husband in any
possible way, whose execution he ordered just a few days earlier”).5? In January Turkovi¢
is mentioned again in this magazine, while reporting on how the BiH Prosecutor’s Office
raised an indictment against Turkovi¢ as an organizer of the International criminal group.
Negative attitude can be characterized partly from the article- “..indicative is a matrix by
which all “business” associates and people of trust of Zijad Turkovi¢, sooner or later, end
their career with a bullet in a nape or as dismembered bodies buried in Bosnian cliffs”*

6. COURT PROCESSES AND JUDICIARY

The area of judiciary, right to fair trial and equality before the law are topics where
the media in Bosnia and Herzegovina are frequently involved, so that at least one of these
topics can be read daily in the media. In addition to regular reports from the trials in The
Hague, journalists cover trials of politicians, criminals, professors, even layers and judges,
which meet the public interest in Bosnia and Herzegovina, and are often the reason for
purchasing certain newspapers or watching a programme to an end.

Although the war finished 16 years ago, Bosnia and Herzegovina still faces the
problem of large number of unresolved war crimes, therefore the question of guilt
and responsibility are often the focus of the attention of citizens. Often the news on
new indictment and initiating new processes against war crimes suspects cause great
interest of the audience. Thus they are followed in details, especially in the daily media.

Usually unable to resist unprofessional siding, the BH media commenting on
such cases usually falls into trap of ethno-national groupings. Guided by the principles
of distinction in the trial where the accused are “ours” media are becoming benevo-
lent in reporting, while in circumstances where the accused are “theirs” unprofession-
ally use condemnation before the official court decision. The audience never or rarely
raises their voice against this kind of media reporting, and it can be assumed that this
is because they share the opinion with the preferred media, and therefore do not ques-
tion its professionalism. It seems reasonable to believe that reasons for siding to one
or another side in media reporting on war crimes trials is of the political nature and
ultimately strengthens the populist ideas of belonging and loyalty to “his” side and
“his” people.

One illustrative case occurred in late November 2011, when upon the order
of the State Prosecutor arrested were eight men accused of committing war crimes
in Hadzi¢i, near by Sarajevo. A few days later, during the session of the Sarajevo

62 “All crimes of Zijad Zika Turkovi¢”, 6 January 2011, Slobodna Bosna.

8 “Turkovi¢ under investigation for the murders of Torlakovi¢ and Celo Delali¢”, 27 January

2011, Slobodna Bosna.

225

HUMAN RIGHTS IN MEDIA



LLoZ  VNIAODIZYIH ANV VINSOE NI SLHOI NVINNH

226

Cantonal Assembly majority of delegates condemned the way and process of arresting
the accused and authorized one of the ministries to financial help the defence attor-
neys by determining the amount of money that will be transferred from the budget.

“Dnevni avaz” published the report on the arrest®

on two prime pages, conveying that
in Hadzi¢i there is a “shock and disbelief among population due to equalization of
quilt” The journalists from Avaz spoke to veteran’s associations and conveyed that they
believe that this was a political game. Given the fact that the accused are Bosniaks, this
newspaper, known for giving unequivocal support to this constituent people in BiH,
even a day after, continues with defending the accused.®® Following the developments
in connection to this event and summing them up in her commentary®, a journalist
from Avaz concluded that the “a person that kicked in a butt a prisoner in Silos was
arrested, and one that crushed skulls of Bosniaks in Bratunac was not”, thinking that
those who did not committee crimes are held responsible, and those who without
a doubt committed crimes are not even arrested. In the same edition, Avaz, on two
different pages and through two different journalistic forms has dealt with the topic,
and in both cases stood on the side of the arrested®” guided by the thesis that one of
Avaz interlocutors said: “Individual crimes should be punished, but priority must be
given to mass destruction that happened to us, Bosniaks.”

Also “Oslobodenje’, in days after the arrest of eight accused, gave a lot of space
in the papers for interpretations of the event and interviews with individuals that
believed that this was unjust. Thus, on additional pages of this paper®® over a whole
page published was an interview with the President of the Union of the brigade asso-
ciations of the 1** Corp of ARBiH. The article was titled with dramatic overtone “If
they continue to arrest, we will respond radically”, in which the interlocutor said that it
was necessary to help citizens who are arrested on suspicion of having committed war
crimes, because the government in the other entity-Republika Srpska did the same,
and criminals should be treated equally in both entities. The attitude towards giving
money for those accused of war crimes in Hadzi¢i prevailed in the statements of those
that supported the decision of the cantonal authorities, and which was broadcasted by
media in the Federation.

However, in media there was also space for the reactions of individuals, equally for
the delegates from that very same Assembly, as well as directors, journalists and writers
that were not sharing the opinion with majority and were not in support of financing
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the defence of those accused for war crimes. Their comments were published mainly
in media that in BiH are considered civil, and less dependent on ruling parties and
adherence to one national option, so the position of a journalist NidZzara Ahmetasevic,
who for years was monitoring war crimes trials in The Hague, could be heard and read
on Radio Free Europe® and portals such as radiosarajevo.ba’, which is known for
texts that criticize official conduct of the authorities and politicians in general. Simi-
larly, Sarajevo’s “Oslobodenje” published a text of a writer Boris Dezulovi¢”! in which
the commentator ironically refers to the authority’s decision governed by the fact that
the arrested belong to a national group that represents the majority. “Oslobodenje”
conveyed a reaction of a director Dino Mustafi¢’? who called the government decision
“disgraceful and manipulative”, explaining that “immoral and irresponsible lack of
social conscience and consciences towards the importance of truth and investigations
conducted against the war crimes suspects, are continuation of evil that humiliates
victims and deepens the gap between ethnic communities”. Similar to this opinion,
editor-in-chief of a weekly magazine “Slobodna Bosna”, Senad Avdi¢, in the text” ,Oh,
Silos, Silos, what happened-it happened”, wanders, without finding a reasonable expla-
nation at the end of the text: “Why, why should the taxpayers of the Old City pay the
judiciary wages to the attorneys of some savages from Hadzi¢i who “beyond reason-
able doubt” in the camp “Silos”- Tar¢in held detainees?”.

“Dnevni list”, joined daily reporting on these events and reported on the arrest
of eight Bosniaks in the context of evidence that Bosniaks committed “monstrous”
crimes against Croats too, for whose prosecution there was neither political will nor
courage,”®. Also, Banja Lukas “Reporter” reported on the event’. This weekly, in the
article on four pages reminds of the existence of the official report on the events in
Silos from 2005, states brief testimonies of those that survived, with a brief description
of the murders. The article quotes comments of the victims in which they say that the
main criminals were not arrested.

Having in mind the main characteristics of each media reporting on the afore-
mentioned events, one can say that they were reporting as expected, in accordance
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with their editorial policies, which almost in all cases they indulged to the preferred
political options and trends. As for daily reporting, one can say that it generally stays
in the field of neutrality, especially when it comes to just news and short reports.
However, when it comes to comments, the way of writing is clearly different between
newspapers that come from the part of the country to which convicts belong and the
one to whom victims belong.

In addition to war crimes, from the year 2000 media attention was pointed out
to trials of politicians, first trials for abuse of office where a special place in the news-
papers was left for proceedings against Dragan Covi, a politician from Croat. Empha-
sizing the ethnicity for the purpose of this research is intentional due to the fact that
this characteristic had influenced the writing of some, especially daily newspapers, on
this politician and his appearance before the court. During 2011 Dragan Covi¢ was the
main actor of court proceedings on two occasions: first time by mid year when he was
acquitted of charges for illegal privatization of Eronet, one of the three state telecom-
munication operators, and the second time, in a continuation of a trial in which Covié
was accused for abuse of office in the so-called “Lijanovi¢ case”.

When reporting on these events Mostar’s “Dnevni list”, which bears a prefix
of Croat orientated daily, was the only newspaper that, in its reports, revealed bias”™.
The journalist in an article sides with the accused Covi¢, putting in the focus, apart
from the main news that the accused was acquitted, characterization that a judge who
explained that due to the formal deficiencies of the indictment it was not possible to
make a judgment, in reality has mocked the indictment that was raised against Covic.

The topic of the independence of the judiciary is very common in BiH media.
Apart from factual reporting from certain trials, journalists often comment the ways
on how certain processes are conducted (like the one against Zijad Turkovi¢, The
Hague indicties Radovan Karadzi¢ and Ratko Mladi¢), and publicly emphasize the
questionability of the independent judiciary and prosecutor’s offices in the country.
Thus, “Dnevni list” in early December published an article’”” in which it claims that
politicians and judges interfere with the work of the State Prosecutor’s Office and
destroy its dignity, and by doing so they go “hand in hand with those advocating for
the abolishment of the BiH Court and Prosecutor’s Office”.

In addition to the aforementioned, a case of the Tuzla Cantonal prosecutor
Dijana Mili¢, who has worked on a case of sex-affair in which professors of the Law
Faculty participated, attracted a lot of media attention. After prosecutor Mili¢ took
over the investigation against the suspects, media began with detailed monitoring of
her work. It was this case where it became evident how media in BiH can be hypo-
critical and unfair. When reporting on the work of the prosecutor, the Federation
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television (FT'V), in an attempt to get any statement from Dijana Mili¢, often used
harsh qualifications in describing her work. So on this television, on Sunday 8 May
2011 in a report journalist claimed that the prosecutor was hiding the evidence in
sex-affair on Tuzla Law Faculty, and because of her they will be collected with a lot of
deficiencies, and because of her negligence the case will fall in the court. In a dramatic
way the journalist describes that “more than conveniently hiding her eyes, prosecutor
Dijana Mili¢ hides the facts that could bring the professors of the Law faculty, certain
attorneys, prosecutors and judges behind the bars”, and towards the end of the report
journalist accused her for stalling the investigation.

This biased and critical approach which is clearly unacceptable in the profession
of journalism was used by one of the most visited portals in BiH zurnal.info. In their
text from 7 June 2011, a journalist wrote that a prosecutor plays a victim, in fact-she is
obstructing the investigation.

The set of circumstances led to the indictment against prosecutor Mili¢ in April
2011, based on the charges of soliciting a witness to change her statement that she
gave on the case of sexual abuse in the process of sex-affair. Shortly after, Dijana Mili¢
got ill and died in early August. Daily media, including those that previously used to
condemn Mili¢, followed this events with undivided attention, reporting neutrally and
mainly short and concise, in a form of news, or report, not commenting the proce-
dure of raising the indictment and events that followed. Media that, during her work,
used to criticize and condemn her, sporadically published few articles where the pros-
ecutor was mentioned in a positive context, and those that were supporting her all
the times, openly criticised their colleagues. Thus, weekly magazines such as “Dani”
and “Slobodna Bosna”, through the comments of their journalists, gave support to
the prosecutor through the form of a comment and personal reflection of the events.
“Slobodna Bosna™® published an article where the author called the process against
the prosecutor as “amateur-constructed”, and her work “consistent with the profes-
sion and Prosecutor’s honour”. After her death, media referred to these events with a
number of fiction titles” that directly or through metaphors speak about injustice that
late Dijana Mili¢ endured through.
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7. FREEDOM OF THOUGHT, CONSCIOUS, AND RELIGION

No event during the 2011 has raised so much polemics or attracted such media
attention as an attempt of Canton Sarajevo Minister of education Emir Suljagi¢ to
have a religious teaching subject graded in descriptive terms in both primary and
secondary schools in the Canton, and as such not having it included in the final
average score. The decision, in a form of an Instruction that was sent out on 22 April,
was supposed to be implemented retroactively, meaning used with grades that pupils
have been given throughout the school year that was not finished as of yet. Explaining
his decision, the Minister called upon the Article 9 of the Framework Law on primary
and secondary school education, which was being implemented “selectively”, because
while “the first three paragraphs of the Article pertaining to the rights of children to
attend religion teaching in accordance with their parents wishes’, the fourth paragraph
was omitted, and equally important one according to the Minister, “which prescribes
that those children who do not attend the class shall not be discriminated upon,
was simply omitted. As Suljagi¢ explained, and “Oslobodjenje’, a friendly newspaper
quoted, this Instruction is “about values, but also about an implementation of the Law
and commitments that this state has to all its citizens, including children, to ensure
equality before laws*

While the democratically orientated institutions, a great number of intellec-
tuals, NGOs, and the media close to the Ministers’ Party SDP BiH supported Minis-
ter’s decision, strong reactions came from the institution of Islamic Community, its
affiliate media, and radical religious officials and academics.

The first protesting reactions to the decision followed at the Cantonal Assembly
session by an SDA delegate. Elmedin Konakovi¢, SDA delegate, unhappy with the
Minister’s explanation, emphasized that he does not understand the decision and that
“every pupil has the right to say do they or do they not wish to attend the class. If this
instruction was sent out because of the normative grades, which are in most cases
positive, then other subject with such grade enhancing pattern should be considered
as well. Maybe we should then consider discontinuing the grading of physical subject
as well  said Konakovi¢.®! The Riyasat of Islamic Community and BiH Office of the
Archbishop soon reacted with their statements, with making an ultimatum for the
decision withdrawal. In their statement they say that the Minister’s decision was taken
without a valid argument, that it halted a social verification of school activity in that
subject and hence directly harmed all attendees of religion teaching in Canton Sara-
jevo, and the efforts made in the class up to now.** Minister Suljagi¢, in his authors’
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column published by “Oslobodenje”, and copied by numerous portals, emphasized
how he shall not agree to ultimatums and shall not withdraw his decision. “The ulti-
mate language used in the joint letter of the Islamic Community and Catholic Church
shows that religious communities see the state as a tool to making their wishes come
true. This is perhaps where we differ: I see the state as a protection mechanism of the
public interest and the tax payer and I cannot be impressed by a cassock or other cler-
ical clothing to the extent that I allow anyone to make the religious teaching a polygon
for battling their imaginary ideological opponents. As long as I am doing the job that I
am doing, I am not obligated to report to any religious authority. Furthermore, I repre-
sent a political authority, to some extent and in some part of the country and as such I
am obligated to the people only. And the people will voice their opinion in three and a
half years, about this decision as well. That is namely how democracy functions. And
secondly, does one actually need any consultations if, and it is, an apparent discrimina-
tion of children in question?” the Minister wrote among other things.*

The media, who at the time when the Minister brought the decision, were his
fierce critics, such as “Dnevni avaz”, were providing news space to everyone trying
to cancel this decision. In that respect, Bilal Hasanovi¢, a professor at the Faculty of
Islamic Pedagogy in Zenica, warned that in this way “Suljagi¢ has seriously jeopard-
ized the status of Religion as a school subject and discriminated against those pupils
who attend it”, adding also how “very strange, if not pretentious, was Minister’s expla-
nation that ‘in this way, pupils who attend the class but also those who do not, shall not
be placed in either favourable or unfavourable position™** A President of the Assembly
of the Islamic community in BiH Safet Softi¢, in his interview to “Dnevni avaz’, stated
that the aim of Minister’s Suljagi¢’ decision was to “extract r